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t of the profits. by Mestrastee is 
' -of the creator of the trust, 
bank stock to his executrix, in trust, 
the expira- 
absolutely to 
that thé daughter 


with b hiv.wife » lane personal estate in 

eruure, and induced her to join. him in a 

to a third person, who reconveyéd it to the 

ice aud reconveyance ‘wr re only design- 
Ghats snishinnd = held, uponwdillfiled by the bas- 
inistrator of sy » to ,ecover chattels of which she 


ue cestui the children of the wife by » former 

oz har int to ol By to prévest: his obtaining. the legal title to 
atieged, that the Defendant’s testator 

} will bequeathed as follows : 
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Plaintiff then atoived thatthe 
the will—that he, the 


to 8. M. F. and since that event to k 


w and that letters of g 
ge ate The. r 
that the stuck might be t 7 

The Defendant in his answer a 

in the bill; but, asmatter of defenc 

was a widow at deatii of his te 

dren who were if bat 

she had received, er cduicon tx bk 
oned, a very Hirge personal ofS. all of | 
Plaintiff had received—that her farhe r 6 devised to | 
soca Becciwale «valle al’ ti B y was no 
ian omen kaw eae sinti! , 
that soon after the marriage, the I 

upon her to join him im a conveya 

third person, who, according to a vio 
re-conveyed it in fee-simple to the F 
conveyance of the Plaintiff and his wife, and the 
veyance to the Plaintiff, were without onsider 
only object being to assure. the. land to 
fee-simple absulute, to the injury of the 
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n trust cite dletdscss an deck ire 
G¥er-to the tedtator’s daughter during 
: | rte expire, and upon that event, 
rters be renewed, athe stoclt itself is givén to the 
as fy ise united the present right to the. 
le profits putts | ultimate domiuion—which 
is known tothe law. The 
: tes tel dae cal fF tho legal tae at her will. 
n 


peng the case of wbequest in trust for the mitin- 
» “There the trustee must retain the 


provide out of the profits for the 
ct of the testator’s bounty. He must 
ray yey pata" us & own hands, lest it be wasted. But 


here a fand’is'to'go (eventaally) diregtly to the daugh- 
> ant ee while, the w profits, not asa 































maintenance ¢ ; " by.the ‘executor, but as a ge- 
neral pecuni A The only purpose of the testa- 
‘tor seeins to iby to save his daughter the trouble © 






iving t = gna personally at the bank, and 
TL ecat 1 her to keep that fund in stock, as 
a could, in preference to vesting it otherwise. 
Bat ‘whether that v his intention or not, such is neces- 
sarily the ¢ for the Jaw will not permit a 
to pass the absolute rty, and. then fetter it, 
without a limitation over, with restrictions inconsistent 

with tlie, general ownership created by him. It is one of 

| the first eules of a trust, that the cestui gue trust can call 
: » on the trustee in this Court for the legal estate. 
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‘i, andi in well worthy the comideraton of he 
- ture. The truth is, that by an undde 

every husband, either by bland 

exercise over a wife, she may be induced, 

; them are induce@, indirectly, t 
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here? Both the husband a 


Bat 8 be, where vis = - Asntliasivr iat 1< 


asec 
and the first in time is beat of ' “thie 


were defective, Equity yea 

if.” But if it be valid in Sophtere 

; rh onerton a a 

estate were a mere equity, We" 

for or power would be exercised in 

not in the restriction of the wife.” aie cr 
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the prayer of the bill. ' a 
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sion might be surrendered to him, and the fen 
trust, and insisted that he had held possession 

versely to the right of the Plaintiff, and w: 
trust—Aeld, even if the Court had 

an account, that as the of the Defeodant was 
action at law—by analogy, i a bar to the relief, . 


This was an appeal ffom a decree dismissing th 
pronounced in the Court below, by bis Honor 


Maxevm. The bill charged that the Defendant’ Z 





dre yas Spruill should afterwards nomi- 
y his-will—that Mrs. Leigh died before” 


p his. will in 1802, and died; and’. 


‘the negro-aod ber ipcrease were bes 


edaughters, Elizabeth, Charlotte,. . 


cross remainders het 


dhe <p ig aa their as, | 


3 ga daughters Sarak and Louisa, in 1825%. 


to deliver them over: that Elizabeth 
Sinoanes years nie: that Louisa and Sarah 


the Plaintiffs, their surviy- 
= had ‘abtained administration of their es" 
other daughter, Charlotte. intermarried 

1826. The bill was filed ‘in 

pena ‘Leigh and Matin and his wife, for Esther 

her iacrease. The Defendant, in his answer, ad- 

iw December, 1794, and that Esther 


feo cabe /hispessession by his father-in-law in Feb. 
 Piaryyt7 95; when the negro wasnt home with his wife. 


it was upon any trust or express 
nothing was said of “the terms, from 


, life ; and that the first intimation -he fad, 
re ftto him was not considered by his father-in- 

| 5 Mak slate, cme 9 inthe will: that nevertheless he, 
med the property absolutely, and 
‘3 xe ara claim known daughters, and to Spruill’s 
 Keeutor, and i the nei ood generally : that the 
execotor never made any demand, nor did his daughters, 
though each of them was more than twenty-four years 
ol@ at her marriage ; and he relied wpon his advergg pos- 
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Tae rest ily oct ‘the Defendant ai 
* pied. of +his-acquiring the cabo F I 
Many witnesses proved clearly, that vey sert 
family and the neighbourhood, for 
his ownership; and that his 
Pr aR aie oS 
witness deposed, that t 
was a daughter of. he tet 8 
Vs that she heard any thir 
the Defendant, on thé 
Ser unctes tard te a 
give his children any property ducing his 9s 
that she had heard Leigh say, er 
that thé negro was lent to him: s 
to the particulan trust alleged in the bill, via 
Defendant had kept the negroes for bis daugh' 
The case was argued by Kinney for the 
by Hogg-for the Defendants, 


Rovers, Jodge.—I need ny et aioe 
estahlish the principle, that when a. 
put into the possessiag of in mar 
slave, it was.a gilt, ugless the cx o 
pear. They are numerous and familiar. 
of this case therefore, there was.a gift. It is 
however, that the contrary is expressly. | 
That proof is»by no means satisfactory, . 
to any specific terms, upon which 
gained, as coming directly within the knowledge of: 
witness at,thetime. It isonly by inference from’ 
neral declarations of the father, and from those 
made shortly after his wife died. The (rmer are: 
competent to determine the character of the transaction, 
The latter might be easily misunderstood. It is ex+y 


tremaly probable, that the Defendant might have-said. 





she there pre say 
smight have by a subsequent marriage, [n that «6h 
r might have made the declaration proved. His 
nswer F Gennet, thérgfeny: be overruled by a single wit- 
, seas: Seannngy is of so uncertain a character. 
iste “that she is supported by the ames 
igh dors not swear to an express gift. 
isditectly the contrary. ‘Phe answer sta 
3 and denies-an express loan. | 
me, than if the Defendant ha 
fess gift. It argues, that he has told the exact” 
he had not, he. would, at once, have coine out 
with | 3 The material partis the denial of the 
 Younys ‘galltive: Uyon the proofs therefore, there 
oop ts thé Defendant. 

. “But if this Were not so, and the negro was luaned, ang . 
pot. given, yet the Plaintiff could not get a decree. The 
particntar | trast alleged wholly fails, upon the evidence. 

_ Fe leat vothinig of it, bat in the bill Taking it to be 
"9 Joan by Spruill indefinitely, there is relief at law, by 
| am action of detinue by, the executor ; or if he assented to 

" Golpas. by the. daughters. Byt if. this Court-could 

» jurisdiction, upon any principle of discovery or pro- 


Secpacerwene ot the Defendant's possession, bei 


verse to the executors and legatees of 
for twenty-six years, would bar the actiun at law, ait 
7 saps by -enalogys: ‘bars relief in this Court. aol 


¥ : “Bin Conia. —Tet the decree below be affirmed. 
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Se intr fom ing te Pa 
Where an estate is charged w 
relative takes that charge upon 
sha ‘children, be toto be taken ad heclenS 
estate, eee oS > 
‘A reference to the Master to take oben > 
fdas, masmepnisglne tes: report. © 
a party to a bill for an account resides out of the 
known agent to attend to the suit, it is j € noti a 
pabbing the qpeaees Spon pe Comme: @ =F ie " ea KE 
The Plaintiffs alleged, that WilliawiBerdom, theelile 
paar 
died tm the'year 1778, leaving a ‘widow’ and fi 
dren, of whom the Plaintiff Marcha was'the eldest: | 
by his will, he gave the residue of » his: d 
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it with the maintenance and education of bis fo 
. chilidren, viz. the Defendants and two others, Mary and 

Beniamin, who were dead without Near tea 4 asl 

of William, the elder, proved his w iF 
and that Samuel Johnson, who was made a’ Def eel 

had taken out levters of administration, cum lestan ta 
annexco of the'testator. ‘That Thomas Person, thee a 
the brother of William, tue elder, owed the latter al ar 
debt, which never was setiled antil the death of Thomas « ey , 















that upon his death, the Defendant William, the younger 








~— jor that it. wes lost—so that the 
p retover-at Taw. . The prayer — 


fend :Witiom, i bie answer, admitted the. » 

aud. the ‘award ; but he insisted, — 

at his.) Was liable for the expense of edacating - 
ire ir i cape | 


e by -his intestate Thomag, the elders 
pation of this liability to the four younger 
4, thie mather bad relinquished to them the whole 
eke; which was not more than a reasonable com- 
he | nurture and education charged upon 
oa to her—that.to indace the mother 
be d paid her £150. The Defendant 
ol that ¢ ffs were entitled to any part, of 
” 2859, averred that he had paid the Defendant 
, Sper cece coneke a 
in progf, that the intestate aire 
ees eer 2 of . 
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féerer, Sebgh ete ising 
ceeded as follows : Upon the will, any 
at death ot the widow, is clearly 





That Delindant ota or insists on a different a 
ment, namély, soot ta Wi eg, aang 
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p that. it i is declared by thé 
i" Serta which has happened, is 
he mi of £857, Consequently, the first, me 
as to the interest: , 
efendant dees not say, that he ” 
ed th money j and he, does not bring it into — 
4 isch erga On the contrary, he de-" 
right ‘altogether. Under such-cir~ 
stances, he with interest from the time.” 
the. ja magn pai wren geht ontaae 
a deatt eb aumcttes: “Po that extent, thé third ex- 
pele devetiy ont. ‘overraled for the balance.” . 
d exception gees to the charge of education. 
meer sy ere out of this fund. But 
a the head of the family, takes 
char own private purse, it must be held to 
*~ pe for the Denefit of the whole éstate, and not restricted 
<5 Wyte be 7 “personal: bounty to particular children, It is 
a able, that the understanding of the parties was, 
debt of General Person should be paid.in 
it was a most unpardonable and ant. 
vantage taken of his estate, to claim it 
Bat it is too late to.consider that 
ha been settled, without any deductions fur his 
- butsements for his nephews. How can his poplar iat 
“nOw, that the allowance, iusteatl of being made te bim, . 
should be giten to them? Bat if this were not sd, 
it is plain that the expenses, contemplated by the testa- 
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He | gnswer, did uot give one, but merely 
i a , which were filed. 
eferenc the Marist reperte, neither party 


~igoreayen glad: 
{ the: gross, amount of thé estate 


id the debts’ $ 1,090 3. Interestowas 
is frauen gpa all 
. time to bis hands and credited 
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_ por the face of a transaction, it is doubtful whether the 
*s intended tomake a mortgage or a conditional sale, Cgurts 
lity incline to consider it a mortgage ; ; becuuse* by means of 
\- cohditional sales, oppression is frequently exercised over the needy. 
But there is vo.tule of Equity, which forbids the making of condi- 
tional sales. And where the subsequent acts of the parliggasi 
consistent with the idea of a sale, a redemption ig: not ae 
althoygh the acts of the parties are never regarded at law 
coiistruction, yet im Equity they are considered as evidence 


¢ of aslavg, a full price was paid, and no - 
ti of the purchise money, 


het 
feat! of the slave, dnd possession was given im- 


a t these circumstances, added to the fact that 
was necessitous, and that twelve years had elapsed be- 
emptionswas claimed, proved that a clause, whereby the 

r reserved to Aimself the power of atinulling the bargain, did 
er the*kedosyction a mortgage, but a conditional sale—to 
benefit of which, there*must be a strict performance by 
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vil was aa i in October, 4823, to redeem a nes 

slave, bh Plaintiff. alieged he mortgaged 

fi Defendant, annon, on the 13ti September, 

ef ahd which McCannon sold to the other Defendant 

h September, 1811. The bill alleged that the Plain- 

as indebted to McC. in the sum of $ 150, and waut- 

nu vey, he borrowed $153 more from him, and to 

ment of the whole, agreed to mortgage to 

“thet ‘ ro in question, then a likely boy about six- 

ties Jone Hdgand worth $500. That accbrdingly he 

made him a ju Lof sale, expre.sed te be in consideration 

of $400, and Put the negro. immediately into McCains 

non’s | possession, upon an agreement which was charged 

to be uStrious, that his hire should extinguish the inte- 

rest. It averred exprgasly, that’the agreement was for 
Vor. If. * 345 











‘face of it. But there was an endocnemort 9 

a” wollie: “N.B. If the above bound ndecct 
pay pp to the above named J. McCanion, ee sum gf 
hundred dollars, within twelve months ne dat 
hereof, the above bill of sale to, be void, and the ecro, 

- boy returned.” The Plaintiff further al 























































> WMcCannon, in his answer, admitted the vill ‘ih 
, and-the nota bene. But he denied sy tha 
a mortgage, and affirmed that it was 
full value, with an agree 

a year, at the same pr 
wished to give a mortgage, but th : ptreat 

on such footing ;-and after they had contrac sym 

redemption at an indefinite period being.mentior | 

the Plaintiff,he, McCannon, refused to¢om 

chase. And that finally, the Plaintiff agre 
sale, if he, McCannon, would consent to re 
as above mentioned, He denied 
? to the Plaintiff ; and averred tha 
about $225, for land ‘sold-to hi 
thé Plaintiff a sum of money, and 
his father’s executor for $86 50, being the full bg 
' of the price of $400. He likewise averred, that 
: _ surrendered all the evidences of his previtias Fg Qs - “4 
they were satisfied in the price of the dlav » Bead-, A 

mitted, that in 1814, Plaintiff pretendi | 
veyance was a mortgage, said, that if 
ant, did not make good the order for $ 86 
for the negro. ied the tender of the neyyand aver: 
red that alth e did not then feel 4 
der, yet as the Pls as his brother-in4awW, . 
wished for peace, he as prized a matual frien to pay 
him the principal ‘and interest onjit, if the Plaintiff would 





































that wanting moaney himself 
bef r, 1811, to discharge an execution against 
him, Be applied to the Plaintiff to rescind the coh mecha 
and the’negro back ; and received for answer, eae 
= the negro, for that he, the Plaintiff, could 
rchase-him, ‘That upon this, he made the sale 
to the ‘other Defendant, for the same price of $ 400; but 
- that, the..Plaintif might have still further time, he an- 
nexed to the bill of sale to Hauser, a similar conditioi 
that which was annexed to the one to himself. Andie? 
rotted, that neither be nor Hauserimagined, that either 
stite uted a mortgage, aid admitted, that he con- 


ee a sale. 
did vary the case, but cor- 


‘th WicCannon’s, as to those parts of the 
which heshad a personal agency. 

Réplications wore filed to the answers, and testimony 
taken, whtokipae be found stated in the pan of the 











ie ie 
for the Plaintif. 
a | 
y» for the Defendants, cited Coke L. 
. mb, (1 Vernon 7, 214, 232) 
Mellor v: Lees (2 Ath. 494) Verner v. Winstanly (2 Scho. 


$14 995 eontnan.*crion (2 Bal § Be. 374) 
™ » ties Vv. (Z Cranch 218) 





udge, after stating the case as above, pro- 
iertgage and @ conditional sale are nearly 
; r, and it is frequently difficult to say, 





allied to 
whether a a particular transaction is the one or the other. 
The difference between them is, “that the former is a se~ | a 
curity for adebt ; and the latter is @ purchase for a price 
paid, ‘or: to paid, to-becomesabsolute on a particular - 
event ; or a purchase, accompdnied ‘by an agreement to 
re-sell mpon particulas4erms, It’s the latter kind, that 
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- puns so neatly into a mortgage. 
tressed men, are those who are ; 
such contracts, and the, very anxiety fo get’ 
, which produces a stipalation fathut effect, | 


ae that it was favorite pre perty, is 


WAS 80 bndidoljuate; as to make it sion in point 
rest, that they should have the power to reclaim,(Courts. 


towards considering them mortgrges. her oh 
tule of law, that a sale shall not*be made 


“ally. In cach case, the only difficulty is, to ascertain, th 


character of the transaction. When it is once dét 

to be a mortgage, all the consequencey of ce 
demption, and the like, fellow, notwith 
pulation to the contra ‘or the 

is not lost by any hard conditions 
tered to any point of time, not secordiol tot 

of the Coort. This is: well. ¢ : 
maxim, “‘ once a mortgage, always” 
the present*case, the clause inserted iw the 
well-consist with a contract of either descrip 
equivocal in itself. .But it is s 

Court to decree a redemption, i 
becanse the’Court inclines to that) 
pression and hard dealing. It is ' 
variation by the acts of the parties, and the circumstan- 


ces attending the transaction, which show it to.bethe 


one or the other. I do not mean, that.it can be contra- 

dicted by the testimony. of » itnesses, to sho at 5 
the bargain was different from that ie 
was meant to be, unless there be fraud: FBat I mean, 
that the parties’ acts and their dealings“aire ‘Material to 
show the intetit,”)Stredtor ¥. Jones (3 423) for 
instance, is a case where an absolute d s held 9 see 
curity, upon evidesicevaf and borrp wing 

a needy man ono0e en habitual and-berd 
ee uacy of price, ff it 
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ur OF F monn candt oe 1 ’ 
the possession of ne land by the Jane.1890, 
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> ; ade the deed. As Sir Jumes Mans Poilidester 

’ ec (Iggulden v. May, 2.New Rep. 449) the con- >. | 

; ohoF the partiesican never be looked to, to fixia construc. McCannom ‘ 

i. tiom, at Law upoti their deeds, as had been done in Cooke — 

’ oth (Cowp, 819) But in Equity, their conduct is ‘a 

‘ oft regarded. as evidence of the intent of making 

’ a. contract. Now What are the ustial badges: of a 

; 2? They are, that there is a previqus debt, 

a ora present advance of money upon loan; for ®ifich 

aan some evidence is taken, obliging the borrewer personally. oy 

L- | absolute payment. There is a boyd for the debt; 

; enant in the mortgage deed for the payment. 

; 'Fhis pedo a: the rity by mortgage is taken , 

7 on ‘M ore should we expect to a 

A find it, where. datertny is on a slave, whd may die 1 
thie next day» It is always a question, in mortgage | or ' > 









no mortgage+whose loss will it be, if the thing Js ie- 
stroyed. ~ ‘If that of. the maker of the deed, then itis a 
Be. Again, one of the most difficult situations, that 
that of a mortgagee in possessiun. He is sub- 
yunt, generally the most rigorous and 
great di N Wantages ; for he is liable not ouly for 
wa fs made, ‘but that might he made 5: and profits are < 
always greatersto ‘standers by, who have a high opinion | 
eof their own management, than they are in péality to 
___ ‘those who work... Hence a mortgagee never takes pos- 
4 ‘session, until he is obliged. Nor is a mortgagor more 
‘Willing:to go out of possession, and-give up the manage-— ‘ 
‘ment and uapesent use of his property... "The one'does not 
serrender, nor the other take possession, but as the last . 
alternative.® 8 And we may aimost venture to assert, that 
no mor or mortgagor ever yet. made a contract, = 
upon the possession was to-change immediately, <n°% 
» uule . were the veriest-grinding hargain, that a 2 
‘be driven with a disiresséd'many Who had.no way 
When to thisis ——w that:a fair and full 



















Poindeate 
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could be on loan. That this pricewa 

_, Proved by the Plaintiff’s own brother, who was 

” at the treaty, and wrote fhe deed. Ido not refer’ 
deposition, for the sake of what he says was the und 
standing ofthe parties ; though im that respect he 4 
ports the answers but to getiat the acts of the 

He proves, that they came to’a. settlement, not to ascer- 
tain thedebt due to the Defendant, that it might 

cuFed ; but to ascertain its amount, than tuanehes 

how much would remain to: be paid iw money. 

that setilement,, all the old bonds were.given‘up, ¢ 

new one taken. © Part’ of, the pore was for t 


Jand, Would the Defendiy 
table lien on that, for the: 

gage on a slave, for that and vthoehibe Tred 
value? The Defendant likewise enema yn 


—. then it appears, that instead of 

a debt, the slave was partly a satisfaction o€ 
ing-one ; and the balance was then paid. If 
tiff had been borrowing, and pledgi 

carity, would he have received so lay 

in an order? Such a‘payment might te 
received. But such a loan-is out of the 


- The sabiscribing witness is supported mc others, ia oat 


his statement of the value of the negro and of the Defend- | 
ant’s possession. The sum advanced was x compen. 


‘These circumstances satisfy me, that a 


never intended. Auid the sale by McCa _ Hauser - 
at the same price removes every ees He 
might bave taken the negro in payment afid advanced 
the difference; se he could then himself 
able time. But the idea’ is. prepos- ° 
n, who wae himself ae raisé - 
er & godd security on land, for the” 


aay Was 
WS a ; \ 


- « 





cases, I will) ouly. a iaavipephadin princi- 
ted fom. thenr by Mr. Rater, io bis note-to 
Co. Li ane a.” “The circumstances here repel every 
i age, or ofa, security redcemable at an in- 
definite | ser The old sefuritts were given up, and 
no- yew ene takien sethe price paid was a fall one; the 
himself was necessitous, and abliged to” art 

erty to pay his own debts 5, he took intm 
3 and.actually made sale of the negro  thig day 
rthat limited forthe Plaintiff’s re-purchase; and upon 
stich-sale only got liis own money. back ; and ‘this was 
re this suit_was brovght. If this can- 
“a purcha nen there “can be none, 
lute at.the making of if ant forever. — 
The | Plaidtiff has no caso; and his bill: mast be dismigs- 


ed with Cost, . 
Pea Contam: Let the bill be dismissed with costs. 
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* William” "Bulferlow, 


a Equity relieves against mistakes, 4s wé)l as aguinst fraud in a decd 6r 

‘ contract in writing ; and parol evidence is admissible to prove the 

‘3 e ” omistak ough it is denied in the answer ; and this, when the 

is Printers relief, affirmatively da the ground of mistake. 

“Als where the er of two adjoining tracts of land, having sold one 
of them, in dé@scribing the metes and bounds in a deed executed to 
the purch y mistake included both tracts, The proof of the 
mistake ere erfectly, satisfactory, thewendée was decreed to re- 
convey to the. vendor the tract of nee’ not intended to be con. 
veyed. , 

ey i phe Pa . 
~ ‘Phe Plaintiffs in. their bill alleged, that Jesse Webb, 


the first husband of the Plaintiff, Mary? and the father 





= se yee < fa " is y C ' ‘y Se y v ae 
>: f ee” ie he. © 
‘es ee ae 
so CO equity ASES ARGUED “asp Darema & IN THE 
» 


4 of hers of ; Plaintitts, being a of one. tract 
ai * of land, purchased an wiieape IRE: a 
os Amis, awd to secure the purchase money, conwe oth 
: Ssumttow. acts:to.one John D. Amis 2. in driist, in, the-usyal 
4 that afterwards, with ‘he ounaiiet of | 
the land: purchased of Amis, to the Defeng f—butgth 
when he executed a deed furgithe Land so ° throogt 
mistake or fraud, the courses of the deed ofit x 
cajed by Webb to John De Amis, weve copiedyiin 
those of: the deed from William Amis to We » atid th 
thatiall the Jand. which he, Webb, owned, was Gonypyed 
by that deed. The death of Webb—the intermarriag®) 
the Plaintiff, Newsom, and Mary, aud he 
Webb to the other, Plaintiffs, were then a 
the. fact: that: the Plaintiff claiming: we 
brought an e nit (1 Law Cases | , against the 
Plaintiff, Wildes, who was in a under ‘an.as- 
sigument of dower to his wiles, apd wasepre the 
same to atrial. & 


The bill prayed, that the Defendant, ald t be 
.Trom proceeding at law—and also that the i in 


the deed ‘might be corrected. 
The Defendant, in his answe ee 

that the deed executed to him by 

time, was in exact accordance wiih the 

and desigu of the parties thereto, ai that it conveyed 

all that was intended’ fo be conveyed thereby, and no 

more. — ia og 

Upon the coming in of the answer, the injudttien. was 

dissolved with costs. But ypon the motiou@fathe Plain-- 

tiffs, the bill was held over.as an origina : a repli- 

cation to the answer was filed. Many de positions were 

taken ; but it ismotr essary to.state them jndetail, as 

» the Court, on the “heari were clearly wade er 

* the Plaintiffs had esfablightd every part of their case. 


Pr A 





“ a. 
surheus COURT OF NORTH-CANOBEN. 


Seawell, for t Plaintiffs, cited Henkle'¥. Royal be. 
Ass.°C. (1 Ves, 319) Townsgend v. Siraigroom (6 
Ves. 328) Baker v. Payne (1 Ves. sen. 459) Simpson v. 

nm (2 Aths$2) Burn ye Burn (3 Ves. 573) Gilles- 


pie¥. Moon (5 Se C. RB. 585) Pitcairnue v. Ogbourne, 


(2 Wes. 37 , a . 
Badger, for the Defendant, referreil.to Bich v. Jack- 
son (4 Browh C. C. 514) Woollam-v. Hearn:(7 Ves. 211). 
Se. . . 
, Ja ge—It is altogether unnec essary to. en- 
nine, in tiis case, how far Courts of Equity have gone, 
i careyie into effect Written executory contracts, or 


varying.them by parolevidence. Suffice if to say, that’ 


the reason why they have declined giving relief in many 
suth cases boa the Pai had a remedy at law. 
That reason ts tot applicable to execajed contracts. Ia 
these cases, the Plaintiff has no remedy atfaw ; and an- 
less a Court iP Equity will give relief, tie can have no 
redress. For this reason, ii is well settled, that a Court 
of Equity will reform a written executed contract like 
the present. “And generally, where a elause is either in- 
se in a déed, or is omitted, through fraud or mis- 
takes, Equity will give relief. The authorities in sup- 
port: Oo this position. are Collected in WMewland on Con- 
traets, p. 346, wd Bugiden’s Law of Veniors, p. 97.— 
The case of Gil § wife v. Mun (2 Johns, Ch. 585) 
is in point. There‘a deed was executed by mistake for 
two hundred and fifty acres of land, when it ought to 
have beep for two hundred ouly. Paro] evidence was 
letin wy the mistake, although it was denied by the 
answer. Upon the same subject, see Souverbye v. fr- 
den (1 Johns. Ch. 240, 252) Getmanv. Beardsly (2 John. 
Ch. 275) and, Lyman v, United Ins. €o.( Do. 630). 

His Honor then recapitulated the facis of the case, 
and proceeded :-— 

Without recapitulating the testimony offered by the 
Plaintiffs in ti Case, it may be assumed as a fact, 
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Jane/t8®0. Geyond rational doubt,” that the , courses 
“oe tracts of land, instead of the one purchased of 
2. Amis, were, through fraud, or to ony the Teast 
Blountetsl through mistake, inserted tm the deed)ito Buff 
js to be regretted, tliat the courses of the other ti 
Jind have not been set forth in “the bill,for o 
made to appear to the Court” A recénveyance 
land, to begbade by the Defendaut, canvot be, 
_ reason, decreéd at this time. To ascertain ¢ 
* commission issue to the County SiPveyor, ion 

vey uf that land, and ascertain gthe boundaries, vith 

~ rections for him to return a plot, and sarvey of it to the 
> next term of this Court ; unless i in the men ie, 


parties agree upon the boundaries of | 0 
which was intended to have been conv iz. the 
bay wanes of William 3 and 


costs of this be paid by the Defendiut 
“Per Curiam.—Decree accordingly. 



















et BR 
David L. Ryan, 
0. 
‘Clement H. Blount, Ebene- 


zer Pettigrew et al. ex’rs. | 7 7 
of John Beasley, & “ee 





4 face that the arbitrators intended to 

have made 4 mistake. 

.% Interest is not of eourse to be compdanded in favor of a at agai 
the executors of bis guardian, but simple interest only ts to ei 

puted from the death of the latter, unless compound interest was 

received. 


Ordinarily, to be charged with compound interest, but 
he may be exe it By proving that, after suitable exer- 
tions, he was unsb ize it. 4 ; 


7 No decree can be made’ Pipes se on whom process has not been 
served, unless he has€ hy 


ose The Plaintiff in th jabialieced, nat ibid Ryan, his 


father, had died in the year 1802, having made a will 
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intiff audeanother son, and appointed his wife 
Mary,B. Ryan, executrix—that the executrix never in 


any Way managed the said estate, but canfided the whole 
f.to her brother John Beasley, the testator of the 
tsaavho had also>procured himself to be’ ap- 

pare | 


peinted an of the Plaintiff—that Beasley had ne- 
ver, ficeounted for the assets of David Ryan, which had 
come to his hands, neither had he in any way Hi ttled bis 
accounts, as guardian of the Plaintiff, nor made any re- 
turns, so as to enable the Plaintiff to charge him with 
“the receipt of ‘any precise sum.. The prayer of the bill 


was forvan account of David Ryan’s personal estate, and 
rs Dhapes pew by the Defendant's 


| upon this bill, and was served on. all 


te Defedaat but Peitigrew, who never entered his ap- 
postancees: 

No sire filed by any of the Defendants : ; but 
by an nt, signed by the Plaintiff and all the De- 
fendants, except Pettigrew, the matters in difference be- 
tween thé parties, were referred to arbitration. 





‘the Fall. of 1829, the arbitrators returned 
their award, ia inied by an account of the funds 
with which Ps fendant’s testator was chargeable ; 


from which it “appeared, that they had ascertained that 
, ‘the sum in the bands ofthe latter, due the Plaintiff, on 
the ist of January, 1815, to be $2,236 05, ‘upon which 
they had allowed the Plaintiff compound, interest, up to 
the ist of January, 1829, amounting in the whole te 
$5,055 S6. ' 

Upon the coming in of this awapd, before his Honor 
Judge Danrz1, it was objected to the award by the De- 
fendant’s Counsel, that the award should-be sct aside, as 
to that part thereof wherein the Defendants were charged 
in the reportimade by the said arbitrators, and filed in 


* | 395 
i Pi bequeathed the whole of his personal edlate Jane 1830. 


— 


Blount etx! 
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as4 ‘save basTs ARGUED AND DETERMINED IN THE 


aie, ‘the cause, with compound interest from. | thes st 

fygs January, 1875, to the Ist day of Janiiary, 185 
Biount the ga ‘teprt being examined by the Cont; a 

etal taring to the Court, that the Defe ts were 

1 ith compound fnterest, Troi” the Said’ ist day of 

- ary, 1815, to the said 1H of Januarygei 829, 
“re + Beasley, the guardian of C ifainant, having died 

~ the Ist day of January, 1815) and it appearing te 

Court, e arbitrators did so charge the 

' with comppund interest ; ; and it appearing fur 
+ Court, that the arbitrators undertook ‘to decide‘aghara 
ug ing to princtples of law, and they mistook the: law in 80° 

“3 ~ charging the Deferidants with -compoand intertt : PEs - 
ordered and decreed, that the award th {aside a8 to 
that part es the Court. being of , that the 

















. Defendants ehargeable ‘with siin nrerest only, 
ae fro the death of the guardian, And jibw'a — 
tion being made by consent at this t 
Defendants with simple interest.only, 1 
of January, 1835. whereby it 


ce Pum 


Whereupon, (bertored, and decpeet by ‘the Court, 
that the Complainant, David L. Ryan.do recover of the ©. 
Defendants. James Iredell Clement H. Blount aud. Ebene- 
ser Pettigrew, executors of! dohn Beasley, the oat. sum - 
of $3.761 50. with interedt, &c. 
os ae From this decree, so far as it directed the award to be 
nN set aside, as to thecompound interest charged the De- 
: fendauts, the sin 
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arbitrators dec ‘according to law, and mistook ithe 






is not vari what the arbitrators intended, but, itis 
made 40 be What they designed it should be. But no 
sub intent appears upon the award, or otherwi ise a8 We 

e. “Tie Court must have come’ ta that con- 
_ clusion by ‘Conjectdre, or by evidence aliunde; neither of 
"Which soorces will do. It must.plainly appear upon thé 
award ; otherwise it is taken that the arbitrators in- 
tnded @ be governed by.gheir awn rules gr notious of 
e law-and the facts are referred to them. 
is no fraud or mistake, the latter to be 
re stated, the award:is conclusive.— 
in their judgment as to both, that parties cén- 
fide. It is quite possible, nay, it is probable, that. the 
_ Arbitrators intended to be governed by the law on the 
* subject of interest. And if they did, the compounding of 
the interest against the Defendants as a ‘matter of course 
was an error, : 


AVE i rs a | 











with compoug@ interest, the compounding of the. in- 
terést as ama r of course should cease with his guar- 
dianship. nl Say Compoun terest ceases as 
a matter of course, I mean to =a ex@ators are 
.. hotto becharged with compound in unless itis shown, 
os they had made it. Neither do T mean to. say, that 
rdian is in all cases to-be charged with it, Ordi- 

pi he's. But he may be exempted from it by show- 
ing that he has been unable to make i after using his best 
exertions to do so. Why these a itrators charged the 
Deferidants with conn pliant Maser’ we know not. It 
might have been by mistake.” ‘might be because the 
ward’s property produced ‘tin ‘hands. We cannot 
therefore even say, that this award has not met ‘the ac- 








Chief Fusticemafter stating” the epee, 
afin fact it didveppear upon the a- 


ward,.where dived the Caurt can look to find it, thatthe — 


nt. 
oe 


law;ithe érrot nivy be corrected ; for thereby the award. 


aoa, tho’ they represented him who had 
been guardian, o as such prima facie was cha: ge- 
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xqurlMaane ARGUED AND DETERMINED IN THE 


justice of the caseymccording (o een 
4 Much less can we'say, it-did not 
_-of tle arbitrators, who are judges ,of the own 


“Nehnosing. ‘The decree must therefone be rev and 
' (@ecree according to the award, e ; 
warded against Mr. 
be no decree, nor can he 
cree, than against his co-executors affects. 
assets a Of course it affects the. 
shands. Re lene oooh nanlae ee a 
personally. The decree must therefore. be < | 
assets in their hands. Ten anegiea aoe aa : 
“tirely open... “+ - 
Per Cvetam.—Decreeiof the Court 4 reversed, 
and decree for Plaintiff for the ae $5055 36; ~ 


with inte to an levied 1s ee 
hans of the an | 


; a : 
¥ nS . ~ 0, ee “ 
> 


John ane et ux. ot al. grit. 
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_ Thomas pen et al. hs 
i af 
Every testator is presumed not to int as y 
part of his estate. Therefore, a re ¢ Fevlene expstliiy 
restrained, Wlwa: whatever is not ot disposed of. — 
Parol evi is to prove, that é intention of the fes- 
tator was ithe will; or that he used words, 
the meaning of which he didinoteunderstand, . 


The Plaintiffs in this bill phertéa, that Thomas Lynch ; 
daly made and published his last will—whereby, after 
devising three hundred acres of land to his brother Jesse 
follows: *-I give all the balance 
« of my land, appartenances thereof to my bro- 
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) pubRente Cet ervnimtibioan.: ie 
my last will and testameni- may be properly be mar 
< I Wish my brother Moses to inherit all my 
» except the three hundred acres of land rau 
« a atin thie fist clause, given to my brother Jesse.” ied é al 








he- appointed his brotlier Moses executor, who dy 
ing story after the testator, the'will was proved by th 
t, Reeves, who ‘out letters of aate 
, tion, with the will annexed. ‘Fhiat at the time of maki 
the festator had in his possession only one slave, 
the Jim, ‘bat was entitled to sundry others, whi 
: Were ‘held adversely to him. That the will was writt 
by the Defentiant, Reeves, who, at the time of writing it, 
, as testator what lie intended fo do with the other 
ne wh claimed, bat which were not iu his 
possésion, tid cid directions to ynothipg about 
them in the ; the testator adding E they Were not 
in his possession, and he never intended to’trouble bitin: 
self about t at if he bad them in possessigh, be 
» should not‘leate them. to’ his brother Moses, ‘and that if 
they. were recovered, they would be divided among his 
other brothers and sisters. That after the death of the 
testator, suit venced for the said slaves by De- 
fendant Reeves, heventuated in his favour. 

. The Plaintiffs. re the brothers and sisters, and the 
hasbands of the datter, of the testater, who died with- 
- out issue, and unmarried. The other Defendants, be- 

sides Reeves, were the children of Moses, the residuary 
legatée. The: Plaintiffs contended, that the negroes re- 
» covered by the Defendanteeves, did not pass as a part, 
of the residue of the testator’s estate—because the 
words of the residuary clause were general—or, if they | 
did pass by it, that it was drafted, 80 a3 to a them 
by mistake, +> ” — 

The Plaintiffs sought an account of the negroes reco- 
vered by the administrator, bt aed hire, and for a 
a ae of the amougt. - a: . 

e Defendant, Reeves, in answer, admitted the 
whole of the case made by the Plaintiffs. 











































» : et al. 


a uceves ata} 











Si Bee and averred, that an. the bene: ‘ 


perty, made befare the execution gf the a 


to have taken ‘place between the testatén. 


t by him for the negroes now 


iff, John Reeves, who was the f et ee a 
homas Reeves, was a witnesg, and ‘ehhig. 
ir dere, swore he was ted in the event of that “7 
it, as roes, if recovered, passed by the reaidar oP 


ary clause. the testator’s will, to his bro 
y also-averred, which was. admitted to 





tan issue of devisavit vel non, as to the will of. the 
testator, between the Plaintiffs and <r Reeves, 
had been found in the affirmative. . Gide “4 


Replications were taken) to the ans i 
mony was eR confined aes 


the testator, a@ to,h is intentions in 













+ Miah, for the Plaintiffs. BY ¥ a 

Badger, for the children of Moses bij ts # ye 

Rorrin, Judge.—The const : tic the will cannot 
admit of a doubt. It may scem)siagulah: rh that the 
testator should, ina clause intesided™ o- fiass many ne-— 
groes, expressly mention but one of them. Ti is'argued 
from thence, that he had not animus Wisponendi_ as to 


those not matnticinell But it o be remembaret that 
every testator is presu 
as to any part of his estutesam:therefnte that a residaa, 
ry clause is always, unless Gxpressly restrained, held to 


pass Whatever is nut otherwise disposed of. If there 


was none ' therefore in this Will, thére could 
be no qu therg seems fo"have been more than 
orditiaty anxiety im theltestator’s mind, that this meaning 
should be given for after giving all the bal- 
ance of his property-to Moses, hedeclares that he desires 
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wer |‘ SBPREME COURT ior omatu-capeai: 


pod, and that it may be, he re- 
his meaning is, that Moses shall inherit all his 
n1 getgohig Oe tag to Jesse. Surely this 











_ finast, 

! ae fo the. - eetdenne and answer of the aide 
_ ministrator, to vary this : it is impossible 
that (he idea should eee At would 
be to. all wills by.the loosest of proof. ‘If there was 
any. it, there was an opportunity, on thie probate 
to make the most of it before the jury ; 3 who, 
if satisfied of any fraud, might have found part to be the 
testator’s will, and partnot: But it would be extremely 
entirely too much so, to say, that the testa. 
t devi because, in law, the paper wayld pass 
nd more property, than witnesses slip- 















# tord 
a larger 
tor is to be judged of by his writtey words ; and they 
must stand, | 
and did wot 
that they were there, that he had been induced by undae 
influence to execute it against his own wishes: which 
nt grouiid, namely, weakness. I 
Wepositions, because they go only 
+, and are contradictory. The case 
the answer of the administrator. 
Teer testator did not intend to be- 
certain of his: slaves > but nevertheless made his 
4 owill with a general clause, which does pass them; The 
| subject-was pressed on hisnotice several times; and heor- 
*dered, that nuthing should be said upon it in therwills and 
declared, that when they were recovered, he intended them 
to be divided amungst-his other t brothers grid sisters. Yet 
he executetl his will ; and oe, his s and without 
impusition, as must Me taken solemn pro- 
bate. The two positions can id together ; and of 
the two, that founded on, ev 


Vox. Il: + 
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June’ seins 
av 
Reeves. et al 
v. 
Reeves 
et al, 


Fit meant. The meaning-of the testa- - 


Vit be shown, that he, was imposed | on, 
they were in his will ; or khowing 


jo miore fallacious - 








* 
as 


&- 
ra * nec came angen ano aznanag em 
, > yield... This-is not at alii 


v (2 Vern. 506). and Barrow.v. 
» tmnt In cach of them, the testator 


"a -eplarge certain legacies, and with that, view to 1 


| will, This, he enn npr ae 


and it would have been a gross fraud, if not 
to have drawn the testator inte sucha trap... Inthe-lat>. . 


containgd in a: letter ‘from the legatee to 

eT that the first.case- » at this 

. Supported 5. se the evidence, was wholly in: paroh 
Not beca ‘the statute of frauds merely 5 because 
“‘thereean be no doubt, that afeaud 


ter case, much of the proef appeared in writ! =] : 
f 


- me. 


out that statutes but because such a ; 
“that nature, onght to. be made. out by the 
possiblé prof; and I do. pr that, weighing the 
evidence judicially, any pabol pre of we 
set a written will, left uncaneelle 
testator, But here, it is qui 
no attempt tog r 
of any fraud ynise dy | im.” Ome 
stay and. ny oo er wit 
the testator used broader® 


- that he did not knew the-e sense af them..° The will can- 
not be contradi nor the construction thus varied epon 
parol proof, . nce pardly although it is 
contained in uswer™ draughtsman of the will, 
and the now ol the testator. He has no 
- intérest in the um at ives-no.benefit under the 
will. He is a mérpexecutor In trast, and therefore his 
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ralé, as to the’ ‘strength and extent ‘oP thé. 
pee se eps 
Hebe comes forward a Defendarityrand admits*the Plain’ 
tilf*s! ¢asé. “It turns out, when this Defendant; as~. 
administrator, was suing a ka for the-very ne-. 
| groes: noW in disputes his title to them was; ly 
[ the ei b of the present Plaintiff, who then swore he 
a had-na, as the residuary clause of thewill passed 
ff the negroes to another person. No sooner are the ne- 
__groes-recovered upon that testimony, than he asserts the 
‘will to be*invalid, because the testator was non. compos 
AD sientis::” . thutj*his next step is to assert a di- 
rect ownersh of trust, on the ges the 
> testator did not Know the-meaning of his 6Wn will ; and 
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; tweén'this father and sof, from the beginning. Therwilt 
is. emeneenet undisputed, while the father’s com: 
3 tit... The effort then is to get clear of 
Pit serves their tern rio longer. 
aoe out a mistake init, by: 
fe fiom fant. ‘Wii. could hesitate to 
ssi /It happens here, that the 
mt. Lt ani apt to. conelade, 
r sts in every other case’ of 
thongh it may. ; éoriveated by a veil not quite 
as transparent. At all everits, it may easily exist and 
elude ‘discovery, and therefure ought to be suspected... 
Men in their senses are in little danger of giving away 
more. property in their wills leyiintended ; and 
upon’ a’ change of mind) are’? efron HF to express it 
in' the will itself But Pn st ge) it is better” 
that'a particnlar mischief shawl Be sult vt, thar’ a’ gés 
neral ittenvenisnce iritroduced. "Die'y 












3 ptr ay strongly the wisdom of , veret ] 


ought’ “to require -in such ¢ases.— ‘Regyes 


pr 8 answer of the administrator, who is his” : 
one can fail to believe foria'ma- 
ment, that ‘career had been marked’ out be- 
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, Fane 1830. ‘an Clear as day. Tk dlight to shed a blaz 

; kc Sem ee | ii 
| ‘most be dismissed with as tidy the | 
a vat pd reedaeeersetiied os ohn 
being a party nota reid semen ti 

| costs. ey Voy €: 

Z : ada 5 OFS 
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© : e j 2 Mie2 a a 
k _ James Iredell oa hes a of eS 
" Samuel WwW “ 
1 a bang ‘ ; “pee 

r % ¢ 3 by bi it Lie tegsolee to the chiheetiany @: Heeeiniess 
4 # in ert ithe exeouer of. 
















"(Be Ge having obtained a decree 
lied, and appointed the Plaintiffs his executors. ppeparan se 
. insolvent, leaving the debt unpsid and the 
ministered on the estates ef the children of J. C. upd a | 
the County Coart, obtained a decree for, their \ 
Plaintiffs, who, thereupon brought i 





that his estate wai 
| Held; that the 
nothing more ectil 
frust, in the hands of his t 
‘Where the Plaintiff and ave 
Courts, wae De vent, 
Equity. Aaa ¥ 
The case of Holding v. Holding (1 Murpa. 2) approved by Humpzn-. 












a: ¥ 
 - “ww. 


meth oe. » 995 


piihlitiniay teotetai tee Sngaticetin~thst Caibaryns, 700" $690: | 

by: ‘hid will,jelso gaye legacies to John B, and Justina Toy | 
children uf John Charrier—that their. testator, et al 

yf ‘: in 8 lifetime, » ured a decree of foreclosute Upon & 369 eon: 

Sohn Charrier, to secure the payment = 

two ‘bouds of $2,000, andha sale af the mortgaged 

8 Was made, u n order of the Court,of Equi- 

aftér deducting costs and discouiit; there re- 

| due of the original debt, after: applying to it the 

wet jaf thesale,. the sum of $ 2s he oe B.. 

and Justina Charrier died intestate, without issue and ‘un- 

. ae married, and ‘not indebted, leaving theiy father, John 

-D-  -Charrier, surviving them, who afterwards died, intes- aoe 

ro tate and insolvent—that the Defendant had taken out let- 4 

yj  itersof tion upon all their esta had re- | 

covered a t against the Pfa tm a peti- 

tion.in the County Court, for the sum of the « #8 

amount of given to his intestates, a Jehe B. A 

and » by Cabarrus, of wun oie , ie 

tiffs-paid all, bat a oom, to that due theni by fheins lh 

testate ‘Charrier.” And the Plaintiffs prayed, that 

fh» dae . m-by John Charrier might he set off: _ 

1 of :the t judgment, recovered against 






















































p bat a » averring, that 
states, Saha Brnodiguatne ier owed him, a 
the. H id. John Gharrier, the father—to whom | 
~ th thefoadane bath o made advances, after the death 

of his childgen. © 
The case was beard upon bill oda answer. 


Hogg, for the Plaint os 
Kinney; for the me a cited v. Church (3 
Atk. 691) Holding v. Ga 1). 


Henperson, Chief Justice, after stating the case; 
proceeded as foliews : 













0 , of vehgin. the Plaintiff Was , 
that whatever money he was enititl 


It was'a mere attempt to induce @ 


a aay to set off debts at law, where the law. 


complete relief. . The very basis of equity. was i} 
viz: the insolvency: of his debtor. As thé. debt, which 


rupt, was not going: int ' 
‘itis to John 


Defendants, this Fagin use chart 


oy of the-Plaintiff’s decreé, An’ 
therefore,be taken of the estates-of the j far 
— are thargeable upon them egardiess: 


rare me, adv ha jade 
funds in his hands, rather janas de 


ministrator, contracted prior ‘to I doubt 
whether a creditor ¢an call the fund out of the hands of 
the trastee, without g all the debts Of the cestui 

que trust to the Whither this case presents a 
more favorable aspect tat ntiff, [cannot now say. 

Let an account be taken due upon'the two de- 


intestates, and oe. 











ter, 








E COUR: citi ectni>” 


“the debts die from John Charrier to the wa 3 
ministratop,-and of the advances by the administrator to 


him, d ishing ketween those contracted or advanced,» 


ind after administration upon the. estates of his 





: - although I think it-of no importance, tite na- 
nity of thie debits will be stated. by. the’Mas- 


fn 


dt was contended i in argument, that if the daihject mat- 
ter of this bill ‘firms any ground of relief it also afford- 
ed mattet of: defence to the administrator's suit, by way 


. For that petitions are on the Equify side of ° 
‘the Court quoad hoc. And ‘the’ case of Holding v. Hold- 


ing Was -relied'on, That Case is law. ‘There the mat- 
ter set forth bill was properly a defence, suo vigore. 
It was in opposition to the cause of action, and’ should 
have ‘been made, wherever the action } was bron ott 


2 was like p * in an action on ‘a bond, or or otlier 


discharge ~o | ailigation. The ground, on which this 


. application aie, admits the demand. It. does “not 


ght of recovery. It only goes to extinguish 
ecovered, by means of a separate and 
“Tt & even stronger than the case , of a 
nds” re in different rights. But if 
yn is not obliged to set off a 
lo.s0 “or he may. Rye upon i it. The case 

r wt ‘against another is common in 
the Plaintiffs were obliged to 















‘ dane’ into. this Conall show the real creditor.in the pe- 


tition. An 
ferent Court 


Pee Cem —Deere ~ 
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esidles, it is the case of judgments in dif- 





sail 1830. 


ad 
Iredell 
et al. 


v. a ry 
Langston. 

































= After’ ae Uaarrer to this bill wa he ov 

ve "(ante p. 93) the Defvndants filed their answers, in w 
ho 7 ‘they admitted that the commissioners were requested by 
re them, in west: a divisiqn, to,allot to. ndant, ©, 
8 Which had belonged ta » her 
out of twenty eight a | a 
che the division, sey fees 






















soon after the death of her busband, the 
who bad been upou terms of intimacy with 
and herself, ceased to frequent her. house, and 












much afflicted at. th of herhasbar 
was hggravated alienation of the 
his brother—and that she became 1 ery desi 






liate him—that she accordingly scrding Page jigt ‘to. 
he#, and told him, that to preserve the 
mily, she was ‘willing to relinquish re oa ier 
property which had belonged to her hust AM 
ated by these fi ® she did, within a ntontt 
husband’s death, ute thedeed mentioned pi bill. 
Replications were filed to the answers, and’ amongst 
other proofs, that of the person who drafted and attested 
the deed that was takén. Me stated, that the — 













understag : y whic I 


st fits si Tae Défendant, l 
part , of ‘theetatid and wegroes, «hich fyi 
Ras tap age of her husband—that ‘the Defend: ; a : 
jied, “ No, Mr. Dawson 1 Go not wish.to do it, : 
) sake. ~of peace’—upon which, the Plain- 
Respoke anger. The. D 
1 You pleasc, I shall be saat” 
thea prevailed gpun.the » 
paetthet if he, the wifes» adda 
puld have con pyedl'a p 
e Plaintiff, instead of & 


eter Sally. 
ie s Defendants. 


: the Plaintiffs 
eal aid. them. by 
Ves? according to the 
, and T thick ooght, 
Which prededed the 


2 which were cotempora- 


7 | hakiter to 
given to a 
“ A” 
My Leo Daal 
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levit its aid; * but 
merely, they © 
vendor, tobe 











intif a cited, Fingal. | 
Clinan vy. Cooke (2 Sch.-@ Lefis 
1 (AL Johris. Ch. Rep. 150) Denton’ vs: 
ake McReth v. Maran... (& Com 2 
mus Ves. 128) Todd ws Geert 
Fork’ (1 Johns. Rep..530; 94 / 


This cause now comes on 


pe for. further directions ; and Ite 
Court, upon the ground, that 


fe plireba sc of the land, 


-onter I “upon a parol contract 
i ‘ens sal tis: bay, to have a cone veyance 
of the pit | the money back. Because 
, a8 faras thefand, the contract i is merely void ; 
and the mo | be recovered atta, “as money had 
. re have becw in which & 
repayment of the foney fas been made in 
a bill for ‘performance. But 

on their own circumstances’; as ings 


ms 





| “ro ; Ct: nN 4 
ae anes 
by) where there ‘was a'y pa i 


Cte ‘is ins D con- 
Wise this point igifhe present 
1 + also. ‘The Plaintiff 


erin money the“ at 

Jand. But as he gave that ida be von 8 
- ton & Peel, he may not be entitled to the money, 

~ the Defefidant has collected it, or failed to coll 


filvd,. and, the. wiper 
tions, which I with to 

The pext and important 
of the relief whic 








ut nt, ag, the price oft 
abov tide Plainti@’s own share. 


ont $ hut has received. a “ nt 
that they were insolv the tin oe 
ract between oe parties. It has - oa once 


rt take a man’s per wit 
ig for it, when he gave sath 


4 is « termination to have good se as 
etitle. The evidence on this point Bi ae 


af, But admitting that the con- 
ti says, where is the ingredir ent 
efendant, to make the bdnd good. 


m? The Court 

d. The parties 

hell = original rights. dt is 

sp entitied to get back what he 

; om. On theother hand, 

I think’ the Defendas viaepsy back only what he gain- 
ed. Itix in, and not the: Plaintif” s loss, which 
must decree. If dis not a case of 
restitution, | cl OF. of | But if the 


the obfigors were bankrupt, While-the b 


@ . V 
r ra 


owingyto the Defendants Ati 








oi nt did’ not pegety 
are Mec + ital of his effects, the 
b fa back. The Defendant mits 
4 he Plaintiff, without liability, th 
“Wwainst Stanton & Peel. att * 
As for the other dealings between the 
tu m Cty: they r tot : 


} aad ered $668 an tall regt, in. 
porte ie aber to aul ~ be meni 

in ftom Horn’s executor his bo 

the Defenitant AS SU 

same to be put. in-shitil 

ecutor of Jacobs 

that the last mentioned sait 

petually enjoined ; and th ) 

sid a fbam ac aa : * lather*stim: be 
paid into Court a the pera cmt ‘Plain- 





; ist 
_ 





. > oe Fl : “Wy 
a Be = ‘ll & 
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AM. of aks ccodigly- | 
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pleads Wacomen deat d aepaiagioetnto the intenti : 
pax through mistake, oF the fraud of one of the parties 
sued. by # Court of Equity. 
interferes with 
the marriage, it Wi 


: alt but it will be forging B 


r ger settlement ioctl the fraiul of 
r many benefit mee ity wpewits being 


wm ‘0 the tire st 


s the use of.it uring 
without being sub- 
heer of the husband, ia 
trust for her. 

See: of the mar- 

tho sisters of 
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. 


s 
a 
a 
it 
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; tga just meritioned. 

There is fi® pretence for settisg-asi 
altogether. for it ig clear that, a setflemen 
Was ely i ende by the artic 
ment it a ot rs wot 
ses parties we 
being mailé of such fraa ‘ol 
rectify it, 

It is material to 


= me a om. oe et eS ee ee ee el eet ee OUelUok 
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SUPREME couRT x ablagiereesnocings © 8 ; 405 
ssiedllcteciinis who’ ungracionsly say; they: have got Tune 1800 
orn it at all-events.. They,will'not Soon 





A it-has been obtained by surpriae, andue influ-. ro 
ence,,and abuse of toftfidence, by a person trusted to <Ahincan. 
if Ps) aretha up, or by cal friaabe of the prin ; 





to poe. nts. al wl ‘ 5 ~ 
A most important circ : prepent itself 'to our 
- consideration upon first opening this case. Phe deed is 


srs a herovinpble, disposition, of 


an solute settlement shgald be made . 
peng eee, the marriage would not surprize us. We « 32 i. 
should expect that the husband ‘Would require it, and not) = 
leave. it. to the wife, witliout his consent, or that.of the Pes 
( it away to strangers, or 
























But here, issue; my 
could hardly have been aledy ee 
aan such a cane, the want. “a power: on 


re-appointment Meee ty 
. pitipences of the human heart to/rétain: th 6 

‘property. But if we are surprized ‘at + 
Reding no pug ywer reserved to the wife “ne ie e | 





ntempla sur- a 
po her hands are se 
“Become her own 

y fequire a sale. She # 
among her own relations. es 
‘doom the course of the a 


power of apeniide dict. after discoverture : and 
this, not asm her own childreny: but as to collate- 
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SAUITY cio anounpann opranseveD Hm 


"Jame 1830. or of mistake, arising’ from “gross ignorance fin 
Scott eta ties, which these. strange omissions create, 


Dunean. could p to the point of actual Exéciition such anita 


¢* 


+ “~ 
a Ay a 





taking advantage of a fatuous: © 


atrament. Upon the face of the deed, it is fraudulent.’ 
In the case before us, thé parol evidence does not weak- 
en, but fortifies the conclusion, to which the deed itself 


points. "Phe answer indeed denies the fraud. The De- 
fendant saysethe husband was in debt, anthhe felt bound” 
to mention it-to his ‘sister-in-law; ar ccpueyt ras 


him and her an act of pradence, to setare 

*his creditors, and also te -enteahee aed oe 
after marriage." ‘Phat was perfectly understood by 
her, and that in. consequence of it, she, «in the:presente’ 
of Scott and the Defendant, gave the directions for ‘the 


.setilement, as it was-drawn. “Admit this s. and it yet. | 


temains to be accounted for, why she is deft in bonds af- 
ter her death. But that | sat the 
present, Tet us see how the facts rehation 
wishesand directions of the wife, After they were 

the’ Defendant admits, that he and Scott were 
Counsel together to arr exiery «ryoron 
they left the Defendant’s house, , that he 
them differently. As he ; 












Tr nt lapel amaanay 


siuce it would have left the.wife too open to. his persua- 
sions or his compalsien,. The truth is; alk the parties 
seem to be very uninformed people. I+ haye no doubt, 
that. the subsianceswas, that a.  peveca- 
tion and appointment. ‘be insertedy: and the parties 


meant to leave it ta” : to settle; whose duty in 


such a Case is, =, frame it, as this Court 


ete 











ae pp A Scott, wn pesfecly u un 


executed it. ‘The anger, it is thus seen, un-— 
| See that the aed not wish any power 
of, disposition torremain in herself; but at three different 





Reel But a. witness swears, that. a feteiMleys’ after the 
marriage, the Defendant. told him, that tie had got the 
wi sa 0 ren pebaierts eo that Susan 








that she Signed 

Hk, he got things 
mach as he. : from other 

s hat. thiso¢ oe was discussed in the 
“Feligious society, to parties belonged: Their - 

winister and some of it becthren testify, that the De- 

fendant did expressly admit, in, the suciety, that Miss 

Kornegay gave the instructions stated by Scott.to Mr. 

‘Stanly ; but.that he, the Defendant, knew rhe decided 
so merely, in fayorof her lover, and. against her own ia- 

terest; that he was “felt beund to protect 
her, and therefore had the settlement.drawn in the shape 

it. was, and would not.relinguish it, These are subse- 





Sune 1830. quent declarafihs ;'and | 


rd orien pata Ws por we should not feel safé'ih 


pase says, that Whar Scott and’ Dhincan first applied’ eo"himy* 
that both seemed wh ignorant of the ngtare Of is” 
intended settlement. wage te 
her wishes; but were withiout argon = the 


presented, that she wished the s ta 
so that'étic might’ 
coverture ; ‘while 

be on her husband 

herself for life, if shit 3 


pg te “Wh, wit t 
an “interview =e 


nd delivered it vt wares 
penal eae lady. “as it wot 
) intelligent ge 


* which leaves no doubt, ides represents cng 
answer, of her wishes, is absolutely false. The Defend. 
ant says, that the lady wished not toe OS pale er 
disposition. Adhering to the letter of Mr. Stanly’s ing 
stractions, pe ohne he did not request this, or 

estan an but 


Waite Tend It. erclaaiharte one ofthe snbeerihig 
witnesses, was the person selected. Now he and dhe 
















stippled dt dagilatees? Bas But it is then a‘re 


that a mistake of itslegal operation could not be avgerrea, 
" It's clear, that-where the parties are perfectly aware of 








t with her property?” * Can there be the least she- 
n after this, that her instructions were for a, pows 






that the “deed* was réadover to her : and*it is 


‘the actual contenis'of aMecd ; and each acting owbis own 


judgment; or that of iis Counsel, omit to insert’a clause, 


for feag’ it may affect the deed in law, they cannot be 
helped. — But-here. the question.is one of imposition and 
‘abyse of confidence. - «The veryienquiry is, whether she 
did, in ‘fact, know-and understand what was.in the deed, 
ne a not? [twas read: to her, it is true. ‘But what 






it’Yeadito hery in the hope that she would, or ald 
understand it? Lo" whom eould she apply» radvice 
but the very person who bid contrived ale burpositiagtion 


/ cher ?*pP-wonder that‘¢he had not signed and:sealed with- 


See eet we even at that momenty: the strong 
“desire of oHing: one’s own: property showed itself, 
pted'1 : ' <can-1 still do-as I pleage 

"The ans cinerea 

Was, apenguctntiandy *. Phis was 
y Nhe anaemia? ARURR: —08 snes: wil 
ling to-execute tlie deed. It was read:through ; but can 
fit be supposed that she heard it, or hearing it, compre- 










‘hended it 2. The man owho was bound, ip. boaor, cou+ 


science-and law, to.advise her, was ys altenty and ame: 







the deception. ».. Au Piha gt: 8 
_ The-evidence then, out.of the reyond a ~ 
the Defendant. Af} his : and all the bee 


nefits resulting to the sisters ast their children from this 


en aback he mneitent it, Jun® 1880, 
SS, 
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the whole deed vugatory 3 as.it- 
busband’s power. ‘This.bill.is called the husband’s bill; 





and. wife are.not in cor 
matter of it, pg oumnar 


and no decree can be 
deed would not set prone Nees a 























est of the wiley, so far as consigtens, with the 
the intended provision, which has. b 
san = power of dapeaiven tei 

. What she is now entitled 






” Bere, 







ter, as her at the metey.of her husband, it 
must be ted as to protect her. Ifher real wish- 
es had been Is befure.the conveyancer,..he would .cer- 
tainly have declared a trust for her inifee, of, the lands, 
and. in absolute property of the” attels; upon her be- 
‘and also, a power of revocation and of 

appointment by will, or a. paper writing, properly, at- 
a tested by two credible witnesses, in the nature of-a will, 
' executed during the coverture, in case she died during the. 
difetime of her busband. Tiis.at.once.reserves to ber. a 
% reasovable control over her own estates, and secures the 
. free exercise of it, as far as it is now possible to be done, 

except by super- the consent of the trustee. ‘That 

would be doney Comt faithful one before it. 

But this trustee hes already so far ablised his relation to 

die Plaintiff, and theconfidence reppsed in him, that:no 

* discretion ean be alluowéd to him. ‘The Court é 












“petgement, without trees ae 
the, wife 





because the wife is sunk in bim during the coverture, and | 
2 her wishes cannot be ics, inlaineele peter of husband . | 
in. q 


er Ct aaitl 
rl Ul aelCUrh,lC rel. Oe ee, 


and let the husband in to his Jegal rights. . As . to. re- i 
forming jt, the Court will take-care to secure the inter 
true spirit of 


euippoee,:that it:ras.meant ta be of suchw'g chatac- — 


















trustees as the Plaintiffs, with the approbation of 


ee a page 





pine + or oredr meant di in’ which © 
trusts to that effect shall be declared ; which deed shalt 
JB refeg to the deet'in the pleadings mentioned, ‘and to this 

decree, aud be settled and approved by the Clerk of this 
Court, and acknowledged before a Judge of the Superior 
Court or of this Court; and that the Defentaht Hey alt 
thé cist of thissuit! = 


Pn Contam —Decree scoring 
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“¥ ihs9 . oR: ey 
David Wools ~ - 
: | Orange 


a clinepennsettion by the vendor-of a fact which rially affects 
the value of the property sold, and of which the it’ igno- 
rant, avoids'tlie sale. 5 say? . 

The employment of « so po an auction sale'is’ a fraud upon the 
bidders; anda Court of Bquity will direct abond, given by a bid- 
der for property bought undersuch a to be delivered 
“Re " . s+ : 
The Plaintiff astieity that in Zily, A. D: 1819, being 

at @ tax*gathering, a tract of land belonging: to the De- 
fendants, as tenants in. common, was*by them exposed at 
auction, the Defendant, Hall, being the auctioneer—that 
the land tid represented to be fertile, and well adapted 
| . bs, culture of hat there was a never-failing 
ng on it, and that f oh. Ht gla 
ac! for a set ut. ‘That t anxious to locate” 
one of his sons for life on land thus described, ~ 
he mentioned his views to the Defendant, Hall—that the 












. = Ampere yemtececti sed 





* thi Gleriy)'may. delect;’to’be egecoted by the Plaintits’ Bul et a. 





412, EQUITY CASES ARGUED-AND DETERMINED IN a 
Jaie1830. Plaintiff knew nothing of the land, and becam'desinol 


See. 2 nechonn alay ftom thn dpe given ofjit.b 
. Hall—that the sale was opened late in. the day,.at wh 


Ball etal, time, hey the Plaintiff, was drunk—that the. De 
Hall, . perceiving his situationy after scribing | 
as above, cried it at $500—that the aintiff ed 
whose bid eben ore informed by#Hal, that: 


- the land, and confiding in his- 

was induced thereby to. yfeld 
representations of Hall, and 
more, when the la ) struck down to - 
lieving Jordan to be an n actual bidder, and fally confiding 
in the description of the laudy:lie executed two bonds for 


$250 50cach, payable in one’atid two salen | 
the conditiéns-of the sale, sles pe 
title. That soon ea opmie ~ 


of the quality usually a ekeclllibia, t 





And farther, that sovidil Rate ee zy * 
‘of his bonds, he had discovered that Jordan'was : x 
nota real bidder, but had been employed by the Defendants =~ 
to run up the price of the land which had fallen.apon the 
Plaintiff—that upon all these grounds, the Plaintiff had 
determined not to’pay his bonds, and had* notified the 
ts thereof, who had brought’an action, and re- 
covered a judgment. The prayer was, that the contract 
might. be vacated, and the Defendants enjoined from su-x 
ing out execution upon their judgment.. ‘ 


The Defendants, in their answers, denied any intén- 
tion of defrauding the Plaintiff, or @ y body else—aver- 
red, nde ed and spring the description 
given of them ; ted the em y- 
‘ment of Jordan to to bio te urged that 
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‘up at $500, and he be 
Sghradee 
and was i 
sian robe 
A We : 
“hae , 


bythe 











; red to bid.a greater sum. 
: wo bid. Then no bid -whatey 
+ vray bid $501, The re- 
an . Jordan bad bid $500, was 
ition, With respect to what was 
ayeare the Plaintiff lived in 


"Pam Consats—Lat the ppentnt be pespeteetnd: 


itty ‘6 


a Ao sey ' ; wa ee 

4 eee 

. * Yi = ee 
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by the le 

first > @ plea of the act of 1715 (Reg, ¢. 2) - 
against clead men’s estates. unless made within seven years, i 

available, without an averment that.the r of the esta ; 

been paid to the Trustees of the U ~ # 


' "Phe bill was filed in “March, ¥ 
Benjamin Bailey, for 5 
payment of their legdeie 

It averted, that Benjamin 
having made his will, whe 
of the Defendant apd aso 
tor of the rics ale 
1812, and took into 
and under a power coi fe 
plantation, ‘and received the p 

ir many years as the gu 
‘who were infunts—hat he diet 
made his will, which was pr 
int, be ov eppeuiaia a? » 

The Defendant pleaded, “ that the éaid Tomas Dats, — 
“this Defendant's testator, died mere than seven years - 
« befi filing of the Plaintiff’s to-wit, at, &e. 
“in 1817 ; nor has the , at any time . 

« since death of his testator, promised or agreed to 

* come to any account with the Plaintiffs, of make any -” 
“ satisfaction, or pay any money for or on account of his. 
“ aforesaid testator, and therefore og etnias doth - 


i Se 


, * ‘ “ 1715, for the limitation of a 
“ against any person ¢ 


the benefit of the sail, 
’ ‘ : yof so mach of the aintif 
re rey 











sachet 


a Bedford ta 
. 86) “Ha: amil sa ray 115) Hollo- 
), Co v8 Ee be tS) ge 
bas e578). 
~ x 

fe present case, “there is no qnes- 
rty... The Plaintiffs 
which by will he 
pandin tl are included the fair 

wy derived from the same source.— 
by, the statute of limi- 


ee Age prnctsen'se 


1715 (Iredell’s Reo. 
y estate, serpugen's 


eeminetraten’« 
ven years, to be paid to | 


(Rep. e. 205) such balance in the hands of an adminis- 
“trator, when his administration shall be finished, and 


no further hall be made by creditoxs, shall be 
deposited in Sasury, subject to the cia re 
tors and. the representatives of the deceased, without li- 


»Mnitation-oftime. Suppose however, that: any adminis- ée- 


r dues not pay over such surplus to the treasury, as 
’ oe AS the representatives of the deceased 
Against the treasury, it fullows, ‘that 

or Will be liable alter seven years, be- 


df ddteIRs duty,’ tlie treasury: would be 
t limitation or herbed ; 
ean the property, 


is 2 a. & 





lately, unless a just claim s a 
within ten years thereafter. If 
Defendant bad added to plea, 
over to the f 
tion, the ~ re ae 
tees at any time within { oe 
it, against the just 
when the executor 

neficial nie in it, 


pea aca le 


or account, ee ' 


‘ 
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tal © 

— a 

- an 

? 4 
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ert Ito. re 
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st by the negligence of 


the. 


when the mortgage in established, wn- 
@ decree upon the ans 
; te See that.a 
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_ SUPREME couRT OF NORRE-CAROLINA, 421 


was a creditor of the Plaintiff, and. attended, June 1830 
an seat ‘if-all the property was sold in.one lot, ew 
to bid for it the amount of his own debt.and that of :the v 

Cowles. The prayer of the: bill was, that Cowles et al- 

the p y might be re-sold, under the superintendance 
of the . aster, and.the Plaintiff declared to be entitled 
* ta.the surplus, ampen above the debt of Mee Defendant 
Cowles. . 





“Devereux, for the Plaincer 
Gaston, for the Défendants, ™ 


 Biicmedgs — It does nét occur to me, that there is 
ground on rehieh | the Plaintiff can be relieved in this e 


rty, which was sold ander the deed of trust 
Pest oor the. trustee by him for that purpose. 
re is. no iw the case that supports the charge, 
geet of the” property were fraudulently ‘ton- 
ducted, to utiff’s prejudice. It was: sold for 
acaitt® the terms of the dééd of trust, to 

the Phijctit had given his assent, 2 whether it 






sold for’ much or little, there can be ne y fir him. 
Cowles had combined to defraud Huines’ credi- 


tera; on that account the property had been sacri- 
ficed, he, being? s criminis, could have no re- 
medy, although: cretlitors defrauded wonld have a fair 







&) The Plaintiff probably had it in his power to pursue a 
coursé more fi¥orable to both himself and creditors ; 
tat is, to have the property sold ona credit. Where a 
debtor conveys his estate to one creditor by deed of trusty 

; and..the property is stipulated to be 

a credit, in which other credi- 
loss, I think, in such a case, 

Jend its.aid to prevent such ) 








a Court of Equi 


justice. But this is not that case No creditor has @ 


plied for relief 
Vou. Lf, #51 » 








t Be ie & 
e. ' g £ 2 


$22 | EQUITY Casud’ — DETRUMINED 18 THe 
Tone 1890. if had paid off Cowles’ debt, ‘aa 
.. So went cation accepted, the oauweubesahe 


2  medy anal ‘the property iu Cowles’ deed of rd os 
Jenkins etl gu+ alison anly proposed to make a bid fot the’ 
to'the amvunt of Cowles’ and his own debt ; atid 
lated himself into. whatever balance might baveremained 
of the property after those debts ! 
any regard to the interest of other: 


remarks are altogether rs the prayer 4: the: 
Plaintiff for relief. 3 


Per CurtaM. —Let _— be dismissed with ye Se 
aa oe 
. | , td 








it the same day, without collusion, hase thetaktoniag 
although the executor would have held ‘it subject to FAP tal 
yet his purchaser, the sale being a di ft an 


Sales of COEATS PREP slaves gene- 
rally sell ly 5 and the person 2d rem eninge 
e: , = of answering for the true value. ang ~sbiyac 

slaves are sold in families, although the ot has 
ee kasndteedinnaad eat yet he will 
Sime aT” int 
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The ‘whe were the legatees of -Willie Can- Jue 1830- 

won, _ the said Cannon died, having pub- Caneehs” 

lished his will, which was proved by theinfestate Charles —»., 

Jenkins, to whom letters of adininistration, with the wil denkins et ab 

annexed, isshed, the executor therein appointed haviag 

renounced : That directly after the issuing of the letters 

of administr administrator, under the pretence 

of executing with an intention of fraudulent- 

ly. makingd progt eet advertised four young ne- 

groes, tiz. Jacob, Phil, Tom and Sam, who were directed 

by the will to be sold pon a credit of ten days : that in 

pursuance of this fraudulent intent, and torprevent the 

an | 4 » said slaves from bringing theit'value, they were sold in 

6 ~. ove lot, and werebid off by the administrator himself, 

? at the me poeta $1,025—~that. William Rountree, the intes- 

,, tatevof th i was present at the sale of "§ 

” the slaveg, "and imaedtcly ‘thereafter took the whole of 

them ins his possegsion. Tho Plaintiffs averred, that 

the wh this transaction was.a pretence, to cover the 

profit made by the administrator upon a private sale of 

thefiegroes by him to Rountree ; and they prayed that 

the sale might be declared to be- void, and | Defendant. 

Jesse, decreed tobe a trustee of the slaves*for their bene- 

fit, andthat the administrators of Charles Jenkins might 

count with them for their intestate’s administration of 

Cannon’s estate. 
answers denied altogether the agreement between 

sen Rountree, as charged. The Defendants ad-— " 

: t the four negroes were offered together at public ? 

sale ;. but they stated the reason to have been, that they 

were four brothers, whereof the eldest was not more than 

eight, and the two youngest twins, about four years of 

age. They .also adinitted, ~ at the public sale, Jen- — 

kins became. a bidder, e last bidder at $1,025, 

But they stated, that cas fe for the benefit of the 

estate, and to run up the property ; 3 that he did not in- 

nl oe nor did hemake any advantage to him- 
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June 1830. self by fhe purchase : that the bidding 
or for the benefit of Rowntree, for that pnd. 
\ oe were bidders agginst each other : that the credit ofthat 
: et aligate was six months,and nbt ten Ways< that it waefairly 
conducted—Jenkins® bids upenly given, and dwelt upon 
by his directi and that he urged persons to _— 
himself: aud finally, the price va tuie nd ll soe w 
kwocked down to Jenkins, wes_asaie andl ve 
that afier Jenkins ‘was declared theipurebaser, 
same evening, he sold the ne Nae or 
Bountree, who immediately gave ‘owt 
fegroes,. antl held the eXclusive 088 
usef up tolls’ dea'hy nearly thirteen. 
‘The administrators of Charles 


» © thing was due reesei intestate 

S submitted to an acedunt. Uf 

. = taken, the substance of ‘Whi 
. his Honor Judge Rowe 

, Gaston, for. the Plai 


tai, for the Defondinis. * : i ss ‘ 


% audge.—The bill is framed upon the role in 
mes (1 Hawks 497) and morebver ec an 

actual fraud in the purchase hy Jenkins at eatin 
_ by means of a sale of all the negroes in a-lump, orien 
4 days credit. The doctrine of that and similar cases is 
recognized throughout. An executoy” buys at hisown 

 , wisk 5 tter how openly, not for how full price, 

“> he holds t the election of the legafee.. Ner could. 

this case Aaah from those, By the introduction 

of Rountree, as a third person, provided he purchased in 

conjunction with the administrator, “Be who kndwingly 

connects himself with a trusteeiu a breach of trust (and = 
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he must do it knowingly, if he ha from him on joint 
eccemstaee t abide the fate faithtess companion, 
whatever form the transaction t " 


His Sahel ae substance of the an- 
ewer, as 7. proceeded : 
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+ ex 
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positions » it: is sufficient fo -say, that the June. 1830, 
answers sustained by<therpreofs. “And the <“~ 
witnesses Wisclose anvther fact .not mentioned je the +. ® 
answers, which strongly rebuts the charge of collusion deine 
which, that Jenkins’s last bid was $25 upen that of 
tree of $1,000. Every person present, members of 
the family-as: ‘strangers, thought the whole busi- 
ness fairly ce and in particular, a lady, whois 
Pn: to be. the widow of the testator, urged Rountree to_ 
Pi ects the mother of the boys, 
oe ait. of ‘the facts, it.is manifest, that the case 
not within the iple upon which the bill goes. — If 
indeed the case of thie Defendant, Rowntree, rested upon 
‘the pure by Jenkins, it would necessarily give way ;, 
for ing the tle. tovthe slaves, that is a mere nul- 
lity.* Such indeed seems to-bave been as much the actual 
intent of Jenkinsyas itis the conclusion of law. He did not 
design 2 purchase for his own benefit. He did not for a ; 
j moment claim “an: ‘infividual duterest. But being desi- ee y 
- Pons of obtaining fie best price, he ran the property ap 
against Rountree, until it finally fell. owimself; and = . 
finding that he was unable to screw Rounfreehigher, he ? 
afterwards sold to.him for the same prices Rountree’s 
‘purchase was therefore a separate and distinct transac- 
tion ; of which the validity is not dependent upon the 


purchase’ of Jenkins, but upon the general au- 
& the “latter, as administrator, and the actoal 






























of the ‘parties in this last and onty real sale, 

Awd ‘there seems to be nothing in the conduct of the pur- 
chaser, that can faint his title. It is to be-expected, that 

he will buy as Jow as he can ; and he is not to advise in 

what lots the property i is to be offered, nor be responsible. 

} for an injudicioug arrangement. If indeed the smallness 
of the price, the cy of the executor, or in a‘word, 

the whole face of ‘proceeding, showed a cojlusion be- 

tween the vendor and-vendee, Equity woold reach the 


property. Batithere le egiretinan for thangere> for an 








nar RgAsee AnQEED AND meesewnen pu 3H 





one tot. Nor conld: the price he 
altered Rousitree’s it, notwithstanding the. 
lamp, had he at a public sale, othe 
conducted, The pill must therefo ee as 
% against the administrator of ne 

A sale in the lump may be a 


consequences ° to the administrator. 
does not favor sales by executors if lange 
om monly the artic st, singly 

they. ae offered. 


actly lik 7 Soon rugint to be 



































‘watched ; for as 
tion ought -to be 80 ¢ 
satisfy it, onght to be setup. 
whole is to. be sold 

And it is the daty of | 


se © 








* 6 mihi sed of in one, thap in uiore. parcels, 

_ os inthe) pe of a family of slaves, when the cbil-. 
7 dren are all of ten¢ r years. But he, who conducts such 
a sale, does it-at his peril, and must answer for the trae 
value, where the price has been materially. affected by the 










mode ofsale. It would certainly harsh 
parate these four boys, and sever ” Which bind, 
: slaves r Trae, it must be » if the 
Sin ©, discovers that the interest of the estate requires i ; 
 < 
: ” he is not fo indulge his charities at thej@xpense of others. 
But the Court would not punish hin for acting on, the 






common sympathies 0 f ote na rey anes ‘in se doing he 











This desirine however ¢ 


oe for it” bee 0 yen 




























contract, he makes himself responsible for the true value, 
' without reference to the price obtained,: perhaps.in 
very extreme. sof necessity. Ines ) Case, he can 
fron th p fact, that ‘he disposed of each 

elf; nor suffer detriment from selling 

the. whole together. wt dach case, he puts himself upoa 
Saige ae ef more, hasbeen got in 
ve been’ t by auction.’ In this 

tespect eae in Jenkins: ‘at his public 





















highest. price. 
}@ fair one, and 


en as mach, f the negroes had been 
y , it speaks for! being 

$256 25 each, for little children. The 
cannot but approve of the conduct of thejadmi 

nite. ome 

‘There is a prayer; in case the Plaintiffs cannot reco: 
ver the slaves th g,*for an account of the proceeds. 
g ount of Jenkins’ administra- 
nt, tO Which the next of kiichiave no pri- 
; the administrator @eDonis non of 
‘the testator ; and he is not made a party. ‘Ini strictness, 
as the cause has brought to a hearing without him, 

















the bill might ted ; and p it ought; as no 
* application was.  abac pefore filing the bill, 
and the main ‘Scope touches the title to eS, 






and is wholly “Bat.as Jenkins’ administPators 
submit in anéwer, téan account with the. Plaintiff 


for their shares, “without making objection to the want 


of parties, the Court will permit thecause to stand over, 





upon ‘fhimself"). 
rt from his plain line of duty aosety by. private Jenki 


‘ the circumstances. 


real valuc, and . 
the rest of the fa- 








eS 
: | 


Lemnanenx. xem... te THE 


Pest up'to this time...” 
, Per ConuaM.Declare that cada hamaia ot’ 


age ‘did not intend t» purchase, at the public 
the slaves in the 


ar 


% ge own use, or that of pun t 
e bid, merely to ran up the price ‘for. ones 
tateuf Willie Cannon ; and ph serene. | ‘ 


au vefore the Court dothyunder the’ aden” 
vo of the sale to the said vinenteee 
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ae 


Rte gabe, in eewen of the oalibets can avoid the 
a lar by. she pepment ofa amgler som at an earlier 


ye ba 8° mes a penalty, against which Eqility 
ET 















tien to pay more than legal ins 






st credible. Any evasion in’ 
the bill, or an extreme, 









ye Spurchased , 
Defendant, Chamblis,. a sinllion—thate 
cee the:pedigree of the horse, and Iso 0 












‘ that he had been. ¥ de- 

ceived:in.the: sat horse, and  Chamblis 
that he would + y the bond given upen the purchase 

. «that after this notice, Chamblis, accompanied _ 
by the Def wc Hylton, came to the house of the 
Plaintiff, -w lisa mitted. the horse to be much 
resented to the-Plaintiff, and ex- 

Loyd should Have made such 8 












that if agreed } Plaintiff 
: » im of this ntation, , 
that $100, be froti the Plhintifs bo * 
Vor. If. a ier — 


| Pad * 





Jane 1820. 
ad 
Moore 


v. 
Hylton et al. 
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and that the Plaintiff should pay the residue in a short 
time—that the Plaintiff then applied to the Defendant, 
Hylton, to lend him $300 to pay off the balance of the 
bond, who agreed to advance it, if the Plaintiff would 
come to his house the next day—that when the parties 
met, Hylton insisted upon having the Plaintiff’s bond as- 
signed to him, which being done,-he paid to Chamblis: 
$300, and agreed that the Plaintiff should have the bene- 
fit of the deduction stipulated for by Chamblés, and then 
executed the following memorandum: “ [ oblige myself 
to deliver to Reuben Moore his bond of $400 given to 
“* Levi Loyd, on the payment of $300 by the, 20th of 
«* June, 1820.” The bill then charged, that Hylton had 
commenced an action in his own name upon the Plain- 
tiff’s bond, had recovered judgment, and was pressing 
an execution for the whole amount of it—the prayer was 
for an injunction, as to $100 of the debt. 

The Defgndant, Chamblis, in his answer, admitted the 
sale of the horse, through the agency of Loyd, as charged 
in the bill—that the bond was made payable on the 25th 
of December, 1820, and was by Loyd left with the De- 
fendant, Hylton, for collection—that in May following 
the sale to the Plaintiff, he, the Defendant, went from 
his residence in Virginia te the house of the Defendant. 
Hylton, in Stokes County—when both of them went to 
the house of the Plaintiff—tt at he, Chamblis, being then 
in want of money, on the way offered to sell the Plain- 
tiff’s bond to Aylion, but that no bargain was then made 
—that after their arrival at the house of the Plaintiff, he, 
Chamblis, and the Plaintiff had sume private conversa- 
tion, in which the Plaintiff complained that the horse was 
more than eight years old—that he, the Defendant, stated 
the age of the horse to be twelve years, and that Loyd 
was not authorized to represent the horse to be only eight 
—that the Plaintiff insisted upon-having some deduction 
from the bond, on account of the misrepresentation of 
Toyd, which was refused by him—but that he then io- 
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formed the Plaintiff, as the bond had-a considerable time June 1830. 


to run, and he, the Defendant, was much in want of mo- 
ney, he would take for the bond $300, provided it was 


promptly paid—that the Plaintiff then agreed, if he could Hylton ct al. 


borrow the money, he would, either that evening or the 
next morning, pay $300-and take up his bond—that he 
belieted the Defendant, Hylton, had the money, and he 
would endeavour to borrow it of him—that the Plaintiff 
applied to Hylton to lend him the money, but the Defend- 
ant did not know what passed between them, further than 
that it was then agreed, that thé parties should all mect the 
next day at Hylton’s house, when he, Hylton, refused to 
lend the Plaintiff’ any money, but bought his, the. Plain- 
tiff’s, bond of him, Chamblis, for $300, promising that 
if the Plaintiff would repay him on the 20th of June 
followivg, he, Hylton, would deliver up the bond, and 
that Hylton gave the Plaintiff an instrument in writing 
to that effect, stating at the same time, that if the Plain- 
(if did not thus repay him, he should exact the amount 
of the bond—to which the Plaintiff asseited, and pro- 
mised either to pay the $300 by the time limited, or to 
pay the amount of the bond at its maturity. 

The Defendant denied all knowledge of the certificate 
given by Loyd to the Plaintiff, respecting the age and 


‘pedigree of the horse, and denied that Loyd was autho- 


rized to represent the horse as of the age of eight years. 

The Defendant Hylton, in his answer, admitted the 
sale of the horse to the Plaintiff by Loyd, and that the 
bond was left with him for collection—he stated, that up 
to the month of May after the sale, he never had seen 
the Plaintiff—that in that. month Chamblis came to his 
house, endeavouring to raise money, saying that an ex- 
ecution was then out against his property, which would 
be sold unless he could raise $300, and proposed, that he, 
Hylton, should lend him that amount—that he, Hyléon, 
proposed going to the house of the Plaintiff, from whom 
the money might probably be vbtained—that while they 
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June 1830. wereat the Plaintiff’s house, Chamblis and the Plaintiff 
wY~ had much conversation, which he did not overhear—that 
= after it was over, the Plaintiff informed him, Hylton, 
Hylton et al that if he had $300 he could take in his bond of $400, 
and requested him, Hylien, to lend him that sam, which 
was relused, the Defendant stating, that if he loaned 
money to either vf them, it must be to Chamblis} with 
whom he was acquainted—that upon the repeated impor- 
tunity of the Plaintiff, he agreed to meet at his, Hylion’s, 
house, the next day—that upon their meeting, he still 
refused to lend the Plaintiff any money, as he was ut. 
terly ignorant of his circumstances—the Plaintiff then 
insisted upon his purchasing the bond of Chamblis, stat- 
ing most positively, that he would repay him in ten days 
—upon which the Defendant did advance the money to 
Chamblis, took an assignment of the bond, and executed 
to the Plaintiff the instrument already set forth—he de- 
nied positively, that any deduction from the bond, on ac 
count of a fraud in the sale of the horse by Loyd, was 
mentioned to him, or that he knew of any complaint on that 
account before his purchase, and averred, that in seve: 
ral conversations between him and the Plaintiff, before 
and after the expiration of the twenty days limited for 
the repayment of the money lent, the Plaintiff never, in 
any form, objected to the bond, on account of any fraud 
in obtaining it, but constantly stated his willingness to 
pay the $400, unless he made the payment of $500 by 
the time limited in the instrument, given him by the De- 
fendant. 

Upon these answers, the injunction was retained un- 
til the hearing, and replications were filed. No testimony 
was however taken ; and after the cause had stood in the 
Court below on this order, for several terms, it was set 
for hearing, upon the bill and answers, and removed te 
this Court. | 


Nash, for the Plaintiff. 
No Counsel appeared for the Defendants. 









SUPREME COURT OF NOKTH-CAROLINA. 


Rurrin, Judge.—The point, upon whichibe Baintin’s June 1830. 
aw 


counsel has put this case, dees not arise. There is no 


usury, evep if it be taken for granted, that the advance 
of the $300, was by way of loan from Hylton to Moore. Hy!ton et al. 


For wherever the debtor, by the terms of the contract, 
can asoid the payment of a larger by the payment of a 
smaller sum at an earlier day, the contract is not 
usurious, but conditional ; and the larger sum becomes 
a mere penalty. To constitute usury, the obligation to 
pay more than the legal rate of interest must be absolute 
upon the face of the transaction. .Now regarding 
the assignment of the bond, and the instrument in 
the nature of a defeazance, given by Hyltonto Moore, 
all as one transaction—as we must do, when «we 
treat the advance of the money as a loan, and these pa- 
pers as securities—they show the true debt to be $300, 
to be paid on the 20th of Jane under penalty of $400.— 
If this were usury, every penal bond would be void.— 
Nor is there usury as between Moore and Hylton, upon 
the score of the discount allowed by Chamblis; . that is, 
taking the transaction to be a sale of the bond by Cham- 


blis. For a cohtract good if its creation is not avoided 


by a subsequent usurious agreement. ‘The receipt of 
the unlawful interest subjects the receiver to the penalty; 
but the validity of the security is not impaired thereby. 
Bat the Plaintiff is as ‘clearly entitled to be relieved 
from the$ 100, regarding it as a penalty, as he would be 
on the score of usury, did thatexist. HH there was a loan 


. by Hylton to Moore, oily the money advanced and 


interest can be now exacted, whatever the form of the 
securities may be. The excess beyond that would be 
either usurious interest or a penalty ; in either case the 
Court would relieve. 

It does not appear distinctly from the framing of the bill, 
whether the relief is put apon that ground or apon that of the 
fraud in the sale of the horse, and the subsequent compro- 
mise between Moore & Chamblis. Itis manitest, that those 
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Jane 1850. two casél'can have no connexion with each other, soasto 
—Y~ create an equity for the Plaintiff. For itis immaterial,what 
° was the character of the dealings between, Moore and 
Hylton et al. Chamblis, if in fact the money was lent by Hylton to 
Moore ; for that isa new and independent contract... 

It is to be regretted, that pleaders do not place theequity of 

their clients upon distinct statements, calculated of them- 
selves to supportif, so that the ground of the relief might 

stand vut visibly to the Court. Looseness and confusion 

in stating the Plaintiff’s case often embarrass the Court, 

and defeat the relief by not drawing from the Defendant 
distinct and proper answers. But it is unnecessary to 
pursue these considerations further, since the cause must 

be decided against the Plaintiff upon other points. 

For allowing the bill to be duly framed, and to stand 

in the alternative, that there was a loan to Moore di- 
rectly, and that the assignment of the bond was merely 

a mode of securing the repaynient ; or that Loyd was 
guilty of a deceit in the sale of the, horse, and that Cham- 

bls agreed to-deduct $100, as the valued damages on 

that account, and that Hylton purchased the bond after- 
wards with notice thereof; to either aspect, the bill must 

be dismisseg, not for want of equity, but for want of 
evidence. The Plaintiff’s equity upon the first point has 
already been considered. That on the second head is 
equally clear—taking the facts for granted. ‘That they 

are true is most probable. For it is almost impossible 

to suppose, that Loyd should be sent off by Chamblis to 
make sale of a covering horse, without any instructions — 

to the material fact of his age ; that Chamblis should 
have felt it necessary to hold his conversations with 
Moore, upon the simple matter of a speedier payment of 

the bond, in private ; that Moore’s complaint of the 
fraud should not have entered at all into the agreement 

for the deduction ; that Chamblis should have entirely 
concealed from his particular friend Hylton, then his 
companion at Moore’s, and his host tbat night, those parts 
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of the conversation, which concerned Moore’s gri€vance ; June 1830. 
and that the agreement given in writing by Hylton, to aati 0 
receive $300, had no reference to the defect in the horse, “ 
antl Chamblis’ stipulation to abate for it. Yet such is Myton tat 
the tale in the answers ; which deny altogether and di- 
rectly the fact oftthe loans deny the fraud by Loyd; do 
not admit his certificate ; admit Chamblis* agreement to 
deduct $100, bot attribute it altogether to his pressure 
for money, which induced him to allow that heavy dis- 
count for prompt payment ; admit the written instrument, 
charged to have been given by Hylton ; but say, that it 
was a mere bounty, for that he refused to lend the mo- 
ney to Moore, but bought the bond from Chamblis. It 
would be hard to believe Witnesses who deposed to such 
a case; much more the answers of Defendants, The 
Court did therefore very right, to refuse to dissolve the 
injunction uponthe coming in of the answers. Upon 
that occasion, the answers could be scanned ; aged altho’ 
their contents are generally to be deemed true, yet any 
evasion in not responding to the material charges of the 
bill, or an extreme improbability in the accounts given 
by the Def-ndants of the transaction, might well pre- 
vent the Court acting on them. Upon a motion to dis- 
solve, the Defendant is the actor. His statement must 
not therefore shock credulity itself. In such a case, the 
Court will keep up the injunction, to allow the Plaintiff 
an opportunity to except to the answer; or Ict the case 
stand for proofs. For upon a replication to the auswer, 
the Defendant must prove the whole of his case, and his \ 
answer is only evidence of it, so far-as it is responsive 
to the Plaintiff’s charges. 
Here no proofs have been taken on either sides and 
the Plaintiffhas overruled his own replication, by setting 
the cause down for hearing upon bill and answers. What 
before we could not listen to, now becomes quite credi- 
ble, because the Plaintiff expressly admits the truth of it 
upon the record. The answers deny positively the loan: 


i 
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do not admit the fraud, and deny any agreement to abaté 
therefor ; and assert a sale of the bond by Chamblis to 
Hylton. Upon the answers, which the Plaintiff compels 
us to receive as,true in all their parts, the case is this: 
a creditor agrees, without any consideration, and purely 
as a bounty, to remit to his debtor a portion of his debt. 
Such a promise is obligatory, neither at Law nor in 
Equity. ; 


Henverson, Chief-Justice, concurred. , 


Haut, Judge, dissentiente.-—From the answer of 
Chamblis, it is more than probable, that a fraud was 
practised upon Moore by Loyd, as to the age of the horse 
he sold him, as the agent of Chainblis. And I collect it 
from that part of Chamblis’ answer, which says, that he 
had not authorized Loyd to state that the horse was cight 
years old, nor did he know whether Loyd knew the age 
of the horse or not. ‘he extraordinary feature of this 
transaction is, that he should entrust an agent with the 
sale of the horse, who was ignorant of his age. But the 
enquiry need not be pursued, as this answer is not evi- 
dence against Hylton, 


Hylton adwits, in his answer, that the purchase of the 
horse was the considevation’ of the bond, which Loyd 
lodged with tim for coHection : that Chamblis afterwards 
came to his house, and wished to borrow three hundred 
dollars from him, though he does not state that he of- 
fered him the bond for that sum. Had he purchased it 
at that time, for that sum, and without any knowledge 
of ‘any fraud committed by Loyd, the bond then not be- ° 
ing due, the Plaintiff would have been compelled to dis- 
charge it. It appears from Hylton’s answer, that they 
went to the house of the Plaintiff the next day; and . 
Whether on that day Hylion became the creditor of the 
Plaintiff, by contract, made on that day and afterwards 
at Hylton’s ouse, or whether he became such merely by 
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purchase:of the bond from Chamblis, and taking an as- June 1830. 
signment of it, is the important question between the par- ew 
ties. Chamblis denies, in his answer, that he made any a 
deduction from the amount of the bond, on account of “Hylton et al. 
any fraud charged to have been committed by Loyd ; and 
Hylton denies, that he knew that any charge of fraud 

was alleged againsthim. Under. these circumstances, it 

is a little strange, that Hylton did not purchase the bond 
before they went to the house of the Plaintiff. However 

it appears, that when at the house of the Plaintiff, he, 

the Plaintiff, wished to borrow of Hylton $300, saying, 

he could take in his bond for that sum, JZylton declined, 
saying, he was unacquainted with his circumstances, and 

that if he loaned it at all, it must be to Chamblis, with 
whom he was acquainted. However, he says, upon re- 
peated applications of the Plaintiff, he requested him to 

come to his house the next day, when they would consi- 

der further of the proposition: that upon this meeting 

at his house the next day, he still declined loaning the 
money to the Plaintiff, because his circumstances were 
unknown to him: that the Plaintiff then insisted upon 

bis purchasing the bond of Chamblis, and that if he would 

do so, he would return the $300 in ten days. He, the 
Defendant Hylton, states, that, relying upon the Plain- 

tiff’s representation, and depending upon his punctuality, 

he did purchase the bond of Chamblis, and took an assigu- 

ment of it. \He also admits, that he entered into a writ- 

ten contract with the Plaintiff, by which he obliged him- 

self to deliver to the Plaintiff his bond of $400, on the 
payment of $300 by the 20th of June, 1820. I think cer- 
tainly, that Hylton could have purchased the bond from 
Chamblis for $300, without having avy thing to do with 

the Plaintiff. And it may be asked, why did he not do 

this, rather than make a worse bargain with the Plain- 

tiff? I can answer no otherwise, than by supposing that 
Hylton thought he would make a safe contract, by getting 
Plaintiff’s acknowledgment of the goodness of the bond ; 

Vor. H. *53 
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and that he would still get the full amount of it, as the 
Plaintiff would not return the $300 by the time stipa- 
vated ; and if he did, he would then receive no injury, 
because in that case, he would receive his principal and 
interest. . Another strong reason, why he wished the as- 
signment of the bond as security for his debt, was, that 
William Moore was a surety to the bond. It is very 
remarkable, that from the time that Hylton and Chamblis 
went to the house of the Plaintiff, until the $300 was 
advanced at the house of Hylton, there was no contract 
made, or negotiation carried on between Hylton and 
Chamblis. The assignment of the bond was in conse- 
quence of the bargain made by Plaintiff and Hylton. 


It may now be asked, what was the contract of the 
Plaintiff and Hylton, after the assignment of the bond to 
the latter. The contract was, that the former berrowed 
of the latter $300, and by his consent, and at his request, 
took as a security for it the Plaintiff’s bond for $400, 
As that was the sum borrowed, that sum with interest 
ought to be paid, and an injunction ordered as to the $100. 

It is said, that the Plaintiff should pay $400, because 
the Defendant denies all fraud, and his answer is to be 
taken as true. My reply is, that the bond had several 
months to run before it became due. Chamblis was an- 
xivus to raise money, because an execution was press- 
ing him at home. This he stated to Hylton, as he ad- 
mits. He, Chamblis, offered to take $300 for the bond. 
This caused the Plaintiff to be solicitous to borrow the 
money from Hylton. 1 think he did borrow it, and there- 
with purchased the bond, which Hylton took as his secu- 
rity for his debt of $300. It is true, Plaintiff told Hyl- 
tun, if he did not return the money in so many days, he 
would pay (or forfeit, as I say) the amount of the bond. 
But this, as between the Plaintiff and Hylton, was a pe- 
nalty, which the latter thought would be his gain. Bat 
being a penalty, the law will not permit him to recover 
it. He ought to be contented with the money loaned, and 
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interest upon it. The $400 was given up by Chamblis, June 1890. 
for an advance of $300, which Plaintiff borrowed of iin 
Hylton, and paid him in advance, before the bond be- _ v. 
came due, to relieve him from his then embarrassed situ- Ce 
ation. The gain of $100 was the Plaintiff’s. I think 

there is enough to be collected from Hylton’s answer to 

come to that conclusion. Could we look into the whele 
transaction as it took place, it is more than likely it 

would be seen, that it was just that it should be so. 


Per Curram.—Let the bill be dismissed with costs. 


William Keaton & Elizabeth 


his wife From Wayne. 


v. 
Enoch Cobb & Mary his wife, 


A fraudulent trustee, who, pending a litigation between him ani 
his cestui que trust, purchases the trust estate at a Sheriff’s sale, ac- 
quires thereby no title, and the Sheriff’s deed to him can stand on- 
ly as a security for the amount of his bid. 


Where the cestui que trust incurs costs at l.w, in defending a title 
purely equitable, against his trustee, and does not at once come 
into the proper forum for redress, he cannot in Equity recover 
his own costs at law ; but he is entitled to a repayment of the 
amount of costs paid to the trustee. 


The allegations of the bill were, that in the year 1816, 
the Plaintiff, Elizabeth, and the Defendant, Mary, being 
sisters and unmarried, purchased jointly a lot of ground 
in the town of Waynesborough, and contributed equally 
to the payment of the purchase money—that on account 
of the nonage of the Plaintiff, Elizabeth, the deed for the 
lot was made to the Defendant, Mary, who was of full 
age—that at the time of the purchase, the lot was unim- 
proved, and the sisters being desirous of procuring a 
home for themselves, as well as for their parents who 
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June 1830. were old and infirm, agreed with their father, John Sas- 


tO ee 
Keaton 


v 
Cobb, 


ser, that if he would assist in building a dwelling-house 
and otherwise improving the lot, he and his wife might 
live in it during their lives—that accordingly, the sisters 
procured at their joint expense the necessary materials, 
and a house and out-houses were erected by them, with 
the assistance of their father—that their father occupied 
the premises until bis death—after which, their mother 
and themselves lived together in great harmony, until 
the marriage of the Defendant, Mary, with the Defend- 
ant, Cobb—that as soon as the Plaintiff, Elizabeth, heard 
of the treaty for that marriage, fearing some difficulty 
with the intended husband, she applied to her sister to 
execute a deed to her for her undivided moiety—that her 
sister then acknowledged the right of the Plaintiff, Eli- 
xabeth, in the fullest manner, and stated to her, that 
the husband of the Defendant could not deprive her of 
possession of the lot, and that, with this assurance, the 
Plaintiff being perfectly satisfied, no deed was executed 
by the Defendant, Mary—that soon after the intermar- 
riage between the Defendants, the Defendant, Cobd, pre- 
tending to be ignorant of the agreement between his wife 
and the Plaintiff, Elizabeth, and between them and their 
parents, commenced an action of ejectment ; and after 
the Plaintiffs had made every defence in their power, 
succeeded in obtaining a verdict and judgment, and was 
proceeding to execute a writ of possession. The death 
of the mother, and the intermarriage of the Plaintiffs, 
pending the ejectment, were then averred. An injunc- 
tion, and a decree for the repayment of the costs at law, 
were prayed. 

The Defendants denied every allegation in the bill, and 
as a distinct defence, the Defendant, Cobb, averred, that 
since the controversy respecting the lot had arisen, he 
had, at a Sheriff’s sale, purchased whatever title the 
Plaintiff, Keaton, had thereto, fur $8 50, under a judg- 
ment and execution against him. 
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Upon the coming in of the answers, the injunction Jere 185°. 
which had been granted on the filing of the bill, was — 
dissolved, and the Defendant, Cobb, put in possession. 

Many depositions were read at the bearing, by which 
every allegation of the Plaintiffs was fully supported. 


Badger §& Mordecai, for the Plaintiffs. 
W. H. Haywood, for the Defendants. 


Rur¥in, Judge.—The agreement charged in the bill, 
for the joint purchase of the lot in dispute by the two sis- 
ters, and the payment of the purchase money and of the 
cost of putting the buildings on it by them equally, tho’ 
denied in the answer, are facts proved beyond a doubt by 
the depositions. A conveyance to the Plaintiffs of one 
half must therefore be decreed. 

It is however stated, in the answer, that Cobb has pur- 
chased at Sheriff’s sale the estate of Keaton, the husband ; 
and it is insisted, that precludes the Plaintiff from any 
relief. At most, that purchase would extend only to the life 
estate of the husband, and would not affect the fee of the 
wife. But even that effect cannot be allowed to it.— 
Here is a trustee, who denies the right of his cestui que 
trust, and brings an ejectment to evict him ; and daring 
the litigation and doubt cast on the title by the trustee him 
self, purchases under execution at a price enormously in- 
adequate. To allow him to hold under sucha title would be 
to encourage iniquity. The Sheriff’s deed can only stand — 
as a security for what the Defendant advanced upon the 
execution. 

It does not appear, whether the costs of the suit at law 
have been paid. It is to be presumed they have, as the 
injunction at first granted, was dissolved upon the com- 
ing in of the answer. The Plaintiffs now ask for an ac- 
count of those costs, and to have refunded what they 
have paid to the Plaintiffs at Law, and to recover their 
own costs at Law. Certainly they must get back the 
costs of the ejectment, paid to the Plaintiffs in it. No- 
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thing can be plainer, than that Cobb and wife ought not 
to have used their legal title in that way, and they must 
be content to do it at their own expense ; for the Plain- 
tiffs never denied their title to a moiety. In this parii- 
cular case, the gross oppression, attempted by the De- 
fendants, prompts us to go as far as we can to make 
them pay all the costs, wherever any can be found,— 
But we cannot yield to our feelings against principle, 
The title of the Plaintiffs was not legal, tho’ a clear one 
in this Court. Ifa party in that situation chooses to 
contend at law, without resorting at once to the forum, 
in which alone he can properly be redressed, he must 
not expect to recover his costs, unless he succeeds at law. 
He chooses his game, and must put up with his luck, 
If it was wrong in the Defendant to bring ejectment, he 
must bear the burden of the costs incurred by him. 
And it being equally wrong in the Plaintiff to rely upon 
a bad title, in a Court which could not investigate and 
sustain his real rights, he must likewise be out of pocket 
the money he has spent in that fruitless defence. 

It is much to be regretted, that ignorant and poor people 
should be advised to such long, expensive and fruitless liti- 
gation ; for I dare say, they knew no better. But we 
cannot help them, without holding out an encouragement 
to others to keep at law for the sake of it, instead of 
putting their cases at once upon the merits. 

As to the rents and profits, it is to be remarked that 
by the contract, charged in the bill and proved by the 
witnesses, between John Sasser, the father, and his two 
daughters, the father and mother were to enjoy and oc- 
cupy the premises during their lives as a home. This 
was in consideration of his erecting the houses ; which 
he did. It is not a question now, how this might be 
treated by the father’s creditors. But as between the 
parties, there can be no rent during the occupation by 
either of the parents. From that period however, each 
sister is liable for rent received by her, or for a reason- 
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able rent during their own exclusive occupation respec- June 1830. 
tively ; as to which an account must also be taken. ve 


Keaton 

Per Cursam.—Declare that the agreement between ~ 
the Plaintiff, Elizabeth, and the Defendant, Mary, for the 
joint purchase of the lot in dispute, and for the erection 
of houses on it at their joint expense, as charged in the 
bill, is fully proved. Declare further, that said Eliza- 
beth paid one half of the purchase money for said lot, and 
of the expenses of erecting buildings on it, and that she 
is entitled to one undivided half of the said lot: And de- 
cree, that the Defendants convey to the Plaintiff, Eliza- 
beth, one undivided moiety of the said lot, with the ap- 
purtenances, in fee-simple. And let it be referred to the 
Clerk, to take an account of such monies as may have 
been paid by the Plaintiffs to the Defendants, as the costs 
of the suit at law, and let him state any balance due 
thereon: and order, that the Defendants desist from pro- 
ceeding on their execution for such balance, if any there 
be: and order the Plaintiffs to be entitled to recover 
back any such costs as the Defendants may have received, 
as aforesaid: And let it be referred to the Clerk to take 
an account of the rents, received by either of the parties, 
for the premises ; and also of the reasonable annual va- 
lue of the said lot, while in the occupation of either of 
the parties, since the death of Elizabeth Sasser, the 
elder. 


v. 
Cobh. 
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Christian L. Benzein et al. 
0. 1 Prom Wilkes. 


Jesse Robenett et al. 


On the hearing of an original bill, in the nature of a supplemental 
bill and bill of revivor, depositions taken in the original suit may 
be read. 

In Equity, upon a bill by the mortgagor to redeem, he shall have re- 
lief, though at law, the estate of the mortgagee is barred ; as upon 
a disseisin, and seven years possession with colour of title. 


This cause was a branch of that of the same Plain- 
tiffs against William Lenoir (reported ante p. 225). It 
set forth the same title and the same facts. The two in- 
fant children of Montgomery, who pending the former 
suit had married, were, with their husbands, Montfort 
Stokes and James Wellborn, made Plaintiffs. The De- 
fendants claimed under Mary Gordon, who was a Defen- 
dant to the original suit, as to whom it had abated. The 
present bill prayed a revivor, as to those claiming under 
Mary Gordon, and in other respects, the same relief as 
that sought by the original bill. 

The only additional fact appearing on the pleadings 
in this case was, that upon payment of the mortgage 
debt due the Unitas Fratrum, the residue of the term 
created by the deed of Hugh Montgomery, of July 23, 
A. D. 1778, to John Michael Graff. liad been assigned 
to John Brown, the younger, the executor of John Brown 
the elder, the surviving trustee and executor of Montgo- 
mery. 

At June term, 1829, the case was argued by Ruffin, 
then at the bar, and Badger, for the Defendants, upon 
a motion to suppress the depositions taken in the original 


case, which were filed in this, and by Seawell & Gas-" 


ton for the Plaintiffs. And at this term, it was, on the 
hearing, argued by the same gentlemen, with the excep- 
tion of his Honor Judge Rurrin. 
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Haxx, Judge.—The lands in question were part of a June 1830. 
tract originally granted to Henry Cossart, from whom 5 in 
they descended to Christian Frederic Cossart, his son and 
heir atlaw. He, in the year 1772, made a power of at- 
torney to Frederick W. Marshall, either to sell the lands 
himself, or to appoint some other person attorney in fact 
for that purpose. The said Frederick W. Marshall did 
not sell or dispose of the lands, but nominated and ap- 
pointed John Michael Graff, attorney in fact of the said 
Cossart, in the year 1774, with general powers, as he 
was authorized to do. The said Graff, in the year 1778, 
sold the said lands, as the agent of the said Cossart, to 
Hugh Montgomery, for the sum of £2,500, In the same 
year, Hugh Montgomery mortgaged the same lands, for 
the term of five hundred years, to the said Graff, to se- 
cure the debt to him, as agent of the Unitas Fratrum ; 
he died, and Fragott Bagge became his administrator, 
and in the year 1784, assigned the said term to F. W. 
Marshall, agent of the Unitas Fratrum. He devised, the 
lands to Christian L. Benzein; he died, and the mort- 
gage term came to the Plaintiffs, his executors. 

{t further appears, that Hugh Montgomery conveyed 
the land in question, after the date of the mortgage, to 
John Brown and others, trustees for the benefit of his 
two female infant children, since married to Montfort 
Stokes and James Wellborn, who are also Plaintiffs. 

The Defendants claim under grants, issued by the 
State for the same lands, but bearing date posterior to 
the deed executed to Montgomery, and posterior to the 
deed of mortgage given by him, before noticed. 

It appears, that Mary Gordon was sued for these lands 
in the original suit, spoken of in the bill, but that the 
suit, as to her, abated by her death ; and was not re- 
vived, as to those, who claim under her. The present 
bill is brought against such persons ; and considering it 
to be an original bill, in the nature of a supplemental 


v. 
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June 1820. hill, and bill of revivor, I think it is not improper to 


as 
Benzcin 


v. 
Robenett. 


real the depositions taken in the original suit ; though, 
in the view I take of the case, I shall make no use of 
them. 

The Defendants allege, that the Plaintiffs have no 
grounds forcoming into a Conrt of Equity ; that if they 
have any right to the lands in question, they should as- 
sert it at Law. In the former suit, I attempted to give 
the reason, why a suit hac not been brought at Law: 
(Ante p. 263). But it may be assumed, that the mort- 
gagee might have brought a suit at Law, and has failed 
to de so; and that the legal title being in him, he is the 
oulg person who could bring such suit ; and that not 
having brought such suit, he is barred by the statute of 
limitations. It does not follow of course, that the rights 
of the mortgagor are concluded by the same bar. He 
has twenty years to redeem, or as long as the mortgage 
is recognized by those concerned. (5 Bac. Abr. 94). 

I have no inclination, either to repeat or unsay, what 
appeared to me, in the former suit, to be the correct 
principle of decision. I will only add to it a few re- 
marks. 

It is argued for the D-fendants, that they have hada 
seven years actual adverse possession, under a colour of 
titlh—a grant from the State. That may be true, 
and still their title is not good. It is not true, as a uni- 
versal proposition, that such a possession gives a title. 
It only gives title, in the words of the act, against such 
persons, whose rights or titles shall descend or accrue. 
‘Thus, if an estate is made upon condition, that the feoffer 
shall re-enter, provided he pays or tenders a certain sum 
of money, ona certain day, twenty or thirty years after- 
wards. If the money shall be paid or tendered on the 
day, he may enter, and regain his estate. In this case, 
the feoffee might be in possession twenty or thirty years, 
but it would not give him a fee-simple. So if there is a 
tenant for life, remainder in fee, and tenant for life makes 
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a feoffment in fee, the remainder man may presently en- Jane 1830. 


ter for the forfeiture. But if he does not enter for seven, 
or twenty years, provided the tenant for life lives so long, 
be may afterwards, upon the death of the tenant for life, 
enter by virtue of his remainder, which has fallen into 
possession. (5 Bac. Abr. 830). Yet the feoffee of tenant 
for life, although peaceably possessed during the life of 
tenant for life, acquires no fee-simple, because the right 
of the remainder man had not accrued during that time. 
Again, and which is more in point, if a man dissecises 
a mortgagee, aud levies a fine, and five years pass alter 
the proclamations, by which the mortgagee is bound, yet 
if the mortgagor pay, or tender the money que on .the 
mortgage, he has five years to prosecute his right, by the 
second saving of the statute of 4 Hen. 7, c. 24; because 
his title did not accrue till payment or tender of the mo- 
ney, by condition made upon cause, or matter before the 
proclamations, viz. by the condition made before the fine. 
(Plow. 373). In this case, we see a person holding an 
estate in the post, altogether unconnected in privity with 
the mortgagee, nay, holding an estate under a fine levied 
by the disseisor of the mortgagee, obliged to yield his 
title to the mortgagor, when the time comes, be it long 
or short, when the money becomes due, according to the 
condition in the mortgage. It is true, if the mancy was 
not paid at the day, according to the condition, the estate 
became absolute at law. (Co. Lit. 221, 222). But Courts 
of Equity consider the mortgagor to be the owner of the 
land, which is only a pledge for the money lent, and will 
sustain the right of redemption in the mortgagor, against 
the same persons from whom the estate might have been 
wrested at law, in case the money had been strictly and 
legally paid or tendered, according to the condition. 
( Hard. 465. Co. Lit. 35, note z). It would seem to make 
but little difference with the possessor of the land, claim- 
ing against the mortgagee, if he must be disturbed, » he- 
ther it is by the mortgagee, or by the mortgagor. There 
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is this difference; the mortgagee can only sue at Law, aud 
that within seven years. The mortgagor, generally 
speaking, has twenty years, or in some cases longer, if 
the mortgage shall be recognized as such by the parties, 
( Thom. Co. Lit. 41, note z). In the present case, the 
existence of the mortgage is acknowledged by the parties, 
and must be admitted by all. 

But it is stated in the bill, that the remainder of the 
mortgage term has been surrendered to John Brown the 
younger in consequence of the money being paid, which 
was due on it; and it is insisted for the Defendant, that 
John Brown has a remedy at Law. It may be answered, 
that if there is an end of the mortgage, it is of very re- 
cent date before the filing of the present bill; that Johs 
Brown has not thought proper to sue ,and that the Plain- 
tiffs have.no remedy at Law; that although the mortgage 
is now extinct, it stood in the way until very lately, and 
prevented a suit at Law ; that the legal right to the land 
is now in John Brown the younger, and that a beneficial 
trust was created in the Plaintiffs, under the deed of 
Hugh Montgomery, made to John Brown the elder and 
others, trustees &c. and and also under the will of said 
Montgomery ; that since the mortgage term has become 
extinct, no time has elapsed, that will impair the 
equitable rights of the Plaintiffs, or interpose an ob- 
stacle to redress for it in this Court, against those trus- 
tees, and also against the other Defendants. I there- 
fore think the female Plaintiffs are entitled to a decree, 
to be based upon the deed from Montgomery to John 
Brown and others, trustees, and also upon Monigomery’s 
will. 


Per Curtam.—Decree accordingly. 
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John H. Alley et al. 


' From Rutherford. 


v. 
Richard Ledbetter. 


A bill, the allegations of which are directly denied by the answer, and 
supported by one witness only, without corroborating circumstan 
ces, will be dismissed. 

After a failure at Law, the party cast cannot come into a Court of 
Equity, merely because the verdict is unjust ; unless the matters 
alleged in Equity do not constitute a defence at Law. 

Where a discovery in aid of a defence at Law is sought from the con- 
science of the Defendant, it ought to be obtained-pending the suit 
at Law. 

Discovery and relief are never given after a trial at Law, where the 
matter averred was available at Law, unless the party seeking it 
avers and proves, that he was ignorant of the defence or evidence, 
at the time of the trial. 


The Plaintiffs were the sureties of Frederick F. Alley, 
late Sheriff of Rutherford, and in their bill alleged, that 
the Sheriff having a fieri facias against the Defendant, 
had sold one of his negroes to satisfy it—that the sale of 
the slave produced the sum of $207 83, over and above 
the amount due upon the execution, which the Defendant 
then might have received of the Sheriff, but which he then 
lent him upon his, the Sheriff’s, individual responsibility. 

That the Defendant had sued the Plaintiffs at Law, 
for the said sum of $207 83, without juiuing the Sheriff 
—that although they had heard of the lending by the 
Defendant to the Sheriff, they knew of no witness by 
whom the same could be proved on the trial at Law—but 
that since the judgment in the action at Law, they had 
discovered a witness, by whom they could prove a loan 
of the surplus, over and above the amount due on the ex- 


ecation. The Plaintiffs prayed an injunction, to restrain - 


the Defendant from issuing execution upon his judgment. 

The Defendant, by his answer, denied every allegation 
in the bill, as to his lending, or forbearing in any way, 
to Alley, the Sheriff, the surplus in his hands, over and 
above the execution mentioned in the bill, and insisted 
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that he was needy, and had constantly, but without effect, 
urged its payment. 

Gray Crowe, the only witness examined by the Plain- 
tiffs, as to the main allegation in their bill, swore, that 
he was at the house of Frederick F. Alley, in September, 
1820, when the Defendant came there, and asked Alley 
to pay him the surplus in his hands, over and above the 
amount of an execution, under which a negro of his, 
Ledbelter’s, was sold—that Alley produced and counted 
the money, and then asked Ledbetter for the loan of it; 
upon which, Ledbetter immediately lent him the amount. 


No Counsel appeared for the Plaintiffs. 
Hogg, for the Defendant. 


Rurrin, Juége.—I think the bill ought to be dis- 
missed, on twe grounds. ‘The one is, that the answer 
directly and positively denies the loan to the Sheriff, and 
the contrary is proved by only one witness, Gray Crowe, 
If there were nothing particular t@ be said of his deposi- 
tion, itis the constant course of the Court to refuse a 
decree upon the testimony of a single witness, unsup- 
ported by circumstances, against the answer, directly re- 
sponsive to the bill. But it is almost impossible to be- 
lieve the witness, without the contradiction. The tran- 
saction deposed to is, to say the least of it, most extraor- 
dinary. That a needy man, whose negro had been sold 
under execution, and who had the surplus money offered 
to him, should loan it to the Sheriff, without taking any 
security therefor, and this after application made by him 
fur the money, cannot readily be credited, without the 
testimony of more than one witness, uncorroborated in 
any manner. 

But besides this, the Plaintiffs come too late here. 
They ought to have filed their bill of discovery, pending 
the suit at law. After atria] there, which they resisted 
upon the evidence in their power, they cannot come here 
for a new trial, merely becanse the verdict was anjust. 
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If the matters alleged be no defence at Law, that isa dif. June 1830. 
ferent case ; for then the discovery would be of no avail. oe 
But if the discovery now sought might have availed as a 
defence at Law (which is the case here) then the only ex- 
case for not proving it at Law, either by witnesses or by 
a discovery from the Defendant, is, that the fact was not 
then within the knowledge of the party. The Plaintiff 
has no right to discovery and relivf in this Court, when 
by asking the discovery here in due time, he might have 
had the relief at Law: for that would be altogether chang- 
ing the forum, by which facts are to be found in the or- 
dinary jurisdiction of the Courts. A jury is primarily 
to pass upon legal defences ; and no transfer of the juris- 
diction ought to be allowed, which does not arise from 
necessity. Here the Plaintiffs admit, they had heard of 
the loan before the trial at Law. Why then did they not 
seek a discovery? Can any reason be given, except that 
they wanted to find where the case pinched ? 

This however, it may be said, applies only, where the 
bill seeks relief upon the discovery in the Defendant's 
answer solely—where the Plaintiff puts himself on the 
Defendant’s conscience, and not where the reliefis prayed 
upouw the strength of evidence newly discovered. In the 
latter case, the party relies apon his proof. [admit the 
difference. But it will not help these Plaintiffs ; because 
it does not appear in the evidence, when they came to 
the knowledge of what the witness knew. As I have 
just said, Equity does not interfere merely to prevent 
injustice ; but only upon the ground, that the party had 
it not in his power to have justice done him. He had 
that power, if he Kuew of the existence of the witness, 
and what he would swear. It is therefore, a material 
allegation, in every such bill, that the Plaintiff was ig- 
norant, at the time of the trial at Law, of the existence 
of the fact, or of the witness by whom he can now prove 
it. And like every other material allegation, it must be 
proved. This may be always done, at least as to this 
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June 1830. 
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Ledbetter. 


EQUITY CASES ARGUED AND DETERMINED IN THE 


purpose, by examining the witness as to the period of 


his communicating to the party his knowledge of the fact, 


as well as by examining him as to the principal point. 
Here nothing of the sort has been done. Crowe merely 
proves the loan by the Defendant, and does not say one 
worg why he kept it secret during the suit at Law, nor 
when he told the Plaintiffs. For any thing we can 
know, he was purposely kept back, lest a Rutherford 
jury might not think fit to credit the very singular ac- 
count he gives of the transaction. 


Per Curtam.—Let the bill be dismissed with costs. 





